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AN ACT T PROVIDE FOR THE IMPLEMENTATION OF PUBLIC-PRIVATE

PARTNERSHIP CONTRACTS BETWEEN PUBLIC PARTNER AND PRIVATE

PARTNER AND To ESTABLISH A SET OF RULES GOVERNING PUBLIC- |

' ‘PR‘VATE PART\IERSHIP CONTRACT AND FOR RELATED MATTERS

Sponsared by Hon. G:cfe‘aﬁ Gviani
[ 1
BE IT ENACTED by the National Assembly of the Federal
Repubiic of Nigeria: - o

PART ! - GENERAL PROVISIONS

1L-(1)A public’:‘ partner shail establish a public-private partnership

only in compliance with the provisions ofthis Actunless otherwise stated in

this Act orany other law.

(2) The purpose of this Act is to-

- st

(a) enable and promote private investment in the construction,

maintenance or operation of structures and facilities of public-private

partnérship and other projects that are in the pﬁbli'c interést;

(b) ensure the economically sound and efficient performance of

public services or other activities whose perfbi’mancé is in the public-

interest;

" {e) facnhtate the ratlonal use, operatlon or exploitation of natural
assets or prlvate and pubhc funds in the construction of structures and
facﬂltles ‘that are partly or entirely i in the pubhc mterest or in an activity
prowded in the public lnterest

(d) ensure the transparency, cdmpet.itiv:eness', non-discriﬁlination
andre gulanty of procedures of the creatién, establishment and operation of

pubhc-prwate parmarshlp, 3nd

(e) protect the public interest in this relationship and ensuring the

- C355
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party; -

' influence of the publle partner to ensure that the subject of the pubhc~prtvate

parmashlp is performed in the public interest.

(3) In order to achleve the purpose of this Act, pubhf‘-prwate:.-;

. parmashlp shaH he performed in the areas of ﬁnanemg, de31gn construction,
supervision, ergamsatxon and manauement mamtenance and providing the

‘actlvmes referred toin subsection 2.

2. -(l) A public partner shall undertake or cause o be undertaken a
feasablhty study where it considers that a project may be 1mplemented under al
contract, to assess whether the proposed project is feasible as a public-private
partnership project. -~ _

" (2)A public partner shall also- ‘

(a) identify, appraise, develop and monitor a project to be
1mplemented under this Act; ‘ -

' (b) undertake or cause to be undertaken a fea51b111ty study where it
considers that a pro_ject may be I_mplemented as a public private partnership
project; | S | _ |

(c)submit the feasibili};y study to‘the-M-inistry in charge of finance for
its appréﬂql.;, -

(d) sui:erviée pr'ivete partner; -

(&) assist the private partner in securing the necessary material and :

) other ng‘nts and the various perm1ts which the private partner alone cannot

obtain, in eompllance wrth regulatlons and the pubhc—prwate parmership -

contract, and

(f) perform any other ﬁmct:ons spec1ﬁed in thisAct.

-( 1j A public partner may enter into a contract with a private partner

‘ for the performance ofany ofthe functions of that public partner.

(Z)A contract made pursuant to subsection (5 of this section shall-

* (a) identify the responsibilitics of the public partner and the private

(b) specify the'ﬁlxaneial terims or‘obligations ofthe parties;
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(e) ensure the management of perfonnance ofthe prwateparmar '

" 2 - {dyprovide for the retuin of assets if any, to the pubhc partﬂer at
_'-_3 | 'ﬂie termmatmn or expity of the oomract, insuch matter as may l?e provn_dec_i.
' 4 :§0rmthecentract - 7 - | S S
5- () provude far the sharmg of rasks hetween the pubhc pastner and |
6 1he prwate parmer o _
7 (t) provnde for the payment to the pnvaie partner by way of
8 compensation from a revenue fund or of dharges or fees collected by the
9 ~ private pariner from asers or customers ofaservice provided by ity
10 . (g)providetorits duration; : ]
11 () provnde mechanism for the resolvmg of disputes arising from
i2 the contractexcept otherw;se stated by law; and _
13- o ()econtainsuchother mformatlon as may be provided in this Act.
14 o -(3) Notwithstanding the provisions of this section, in a public-
15 -private partner;ship relationship, irrespective of its title, the private partaer
16 shallbear part of theisk. B
17 4. Subject to t!ae Publ:c Procurement Act, any other law OF Tender Procedure
18 - regulation applicable to pubhc tender procedure, a private partner shall be
19 . selected on the basis af a pt_;blic tender, notice of which must also be
30 publlshed on the internet:
L 21 -- 5D Publlc-pnvate partnershxp shali be cstabhshed for a fixed - D-uraiion of -
. ) selationship
22 - period.
23 _ _ l o @ The duratxon nf Iha pubilc-prwate partner relatlos:sh:p shall
24 affordthe private partner- ' o '
25 - - (a)stability andsgcuﬁty of investment; ;
26 (b) the possibility ofeffective and safe financial investment and the
27 . remurnofwhat it has mvested 7
28 {c} durmg the relationship, the return to the partership of funds . »
29 ~ invested and the achievement on this of a proper market yield, while at the

30 same fime keeps, assurrigs and manages part of the commercial risk. : -
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| {3)The Suration of the public-private parinership may be exteﬁded int
afpaﬁner provided by the public-private parinership contract, where-

{a} owing to the meastires of the public partner or other measures by
an autherity the private partner cannot implement the relationship;

{b) this is recessary owing to additional investment by the private
parmer resulting from requests of the public partner or its measures in the
public interest. ' |

~ (4) The duration of the public-private partnership may not be
extended by more than halfofits established duration.
6.-(13A pﬁbiic parinershall- '

{a) have the nﬂhx and ebhcation to control the implementation of a

confracten public-private partnership; and

(b) exercise control over the operation of a public-private partnership
in compliance with the agreed plan ofcontrol and quality assurance.

(2) A public partner may request a written report ou the operations of
the private partner relating to the fulfillment of obligations pursuant to the
contract on public-private partnership.

(3)Areportreferred to in subsection (2}sha1! contain information on-

{a) the fulfiliment of obligations held by the private partner and
relating to the fulfiliment of obligationé pursuant fo the public-private
partnership coniract;

(b) liabilities, assets and property of the private partner;

(c) complaints from users of the public-private parinership services
and on how they weredealt with;

(d) the awarding of business to subcontractors and changes in the
private pariner Compaay, -

{c) damage events, chanved conditions tan carrying out the nubhc-
private partuership eontract;

{fyimsurance claims; and

{2) ali other circumstances that might du-ectly or indirectly a"fect the
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execution ofthe public-private parinership contract.

{4) Unless provided otherwise by the contract on public-private
partnershlp,reports referred to in this section shall be drawnup annually.

(5) In addition to reports ceferred to in this section, the public
partrier shall have the right to view the business books and annual financial
statements which the—privaie partner must draw up in accordance with the

faw.

7.-(1) In addition to the rights of the public partner referred in this

- Act, a competent body of the public partner shall conduct supervision of the

fulfiliment of tasks and obligations pursuant to the contract on public-
private partnership.

2 W;thm the framework of such supervision, authorised
representatives of the competent body ofthe pubi icpartner may-

(a) inspect structures and facilities of the public-private
partnership;

(b} inspect the documentation of the private pariner;

(c) determine the quality of performance of the subject of the

: public-privatepartnership
(3) Where the competent body of the public parmer determinesthat
. the private partner is not properly fulfilling the obhgahons proceeding from

" the public-private parmer relationship, such body may, if so provided by law

ora regulaﬁan issued on the basis thereof, require the private partner

‘through an administrative decision to fulfill these obligations or o act in

some other way appropriate tothe pubhc-prwaie paﬂner relationship.

“ In the event of it not being posszble to require the fulfillment of
obligations unilaterally throughan admm.stratwe decision referred to inthis
secﬁén,—'fulﬁllment of obligations by the private pastner shall be governed
by the provisions of other regulations and the pubi‘ic-private pa:mership

contragt.

Supervisory
Weasures
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8.-(1) Pub]lc-prlvate partnershlp cnntracts shail lay down the |
condltlons forawarding business to sLbcomractors

(2) Where necessary in view of the nature, scope and subject of the
public-private partnership, the public-private partnership contract may also lay
down business which the private pariner may undertake only on the basis of
prior consent from the public partner. *

(3) The public partner may refuse the consent referred to in subsection
(2) of this Section if such business would run counter to the public-private
partnership contract, the public order of the country or would threaten the
unimpeded operation of the public-private partner relationship.

9.-(1} A private partner must inform the public partner of changes
concerning the articles of association of the company, of reorganization of the
status of the private partner's company and its members, and of major changes
to the structure of the company's membership, to the management of the
company and its supervision. .

(2) The public partner and private partner may agree in the public-
private partnership contract that prior to any decisions on all or individual
changes referred to in subsection (1) of this section, private partner must obtain
the consentof the public partner.

(3) The public partmer may refuse its consent only where it has
reasonable grounds to suspect that the proposed change might threaten the
fulfillment of obligations under the public-private partnership contract.

10.-(1) Nigerian law shall be applicable to all di'sputes arising from a
public-private partnership contract executed in compliance with this Act.

(2) Subject to subsection (1) of this seétion, the parties to a public-private
partnership may agree that disputes difectly related to their relationship and
which are not within the exclusive Jurisdiction of a court in Nigeria, may be
resolved through an agreed arbitration service.

' PART IT - ADMINISTRATIVE STRUCTURE

11.-(1) The Ministry in charge of finance shali-
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(@) develop, monitor and coopera{e in impleme_nﬁné public-priva'te_-,

partnerships inthe country;

{b} draw up manuals for eperafing public-private partnerships,

(c) formulate measures that might help in improving practicesand -

eliminating problems in the formulation and implementation of public-
private partnership; and

(d) monitor, advise, participate in the selection, evaluation and
operation of public-private partnership projects;

' (e) cooperate in all stages of the creation and operation of public-
private partnerships, especially in public calls and the collection of
applications, in compliance with the provisions of this Act and iﬁ
supervising the operation of public-private parinership projects;

(f) where necessary, involve the representatives of other ministries
or external experts in performing its activities under this Act. -

(2) keep records of public-private partnership projects and monitor

them;

(h) offer expert assistance to other public partners in the country, .

(i) formulating documents serving to determine the fulfillment of
the conditions for the creation and operation of publie-private partnerships;

(ii) in seeking technical solutions for public-private partnerships
and in all other issues relating to the formation of relationships; or

(iii) carrying ont the procedure for selecting private partners.

{1 dra.w}ir up guidelines and standards for the selection, monitoring

and assessment of public-private ﬁarthership prbjects.

Q) link and coordinate its »\;orkﬁwith budgetary planning and the
implerr.\entation_l of capital and other projects that might be the subject of
public-private partnership;

) keép records of pub]ic—privatc partnership contracts;

(1) on the basis of annual information and reports shallalso draw up

Ceset
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annual reports on the success of implementation of individual public-private
partﬁership projects; and _ | '

(m) work to provide edﬁcation, information exchange, public
presentat’ioné and prorﬁétion of the pﬁssibility of public-private parinership in
the country.

(n) perform other tasks provided by thisAct.

(2) The substance and record-keeping for projects and records of
public-private partnership contracis shali be reguiatéd by an implementing
regulation issued on the basis of this Act by the Minister.

12.-(1) There is established, for the purpose of studying policy and
providing consultation in public-private partnership, a council known as the
"Public-Private Partnership Council’ (hereinafter referred toas ‘the Council’).

(2) The Council shall be chaired by the Minister.

(3) The membership of the Council shall comprise of independent
experts in the economic, legal and other areas of publéc—private partiership.

(4) The Council shail-

(a) study key policy issues of conducting public-private partnership
projects and problems and deficiencies of the system inthisarea;

(b) in line with its findings, draw up a strategy for operating public-
private partnerships; '

(¢) formulate proposals and initiatives, propdsing them to the

Ministry, which shall inturn submit the strategy, proposals and initiatives tothe

Federal Government for adoption.

(5) Operational and technical support for the functioning of the
Couneil shall be provided by the Ministry. |

~ . 13. The membership, appointinent, tenure and condition of service of

members ofthe Council shall be determiﬁe‘dby the'Minister ina regulation.

-PART IIT- PUBLIC—PRIVATE PARTNERSHIP PRELIMINARY PROCEDURE
14,-(1) Prior to taking a decision on pubhc-prwate partnershlp, ihe

public partner shall initiate a preliminary procedure on the basis of which the
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i decisionis made to operate apublic—ptivaté partnershiﬁ pfoject.
2 ‘{2} The pu%pese ofthe preliminary procedure is to-
3 {2} determine whether the economic, legal, technical,
4 environmental and other conditions for implementing the project and
5 establishinga puh!ic«private partnership have been fulfilled, and

6 {b} define the fundamental elements of pub!ic—priﬁate partnership
7 e detemﬁrté the substance of the decision and/or document on public-
8 pri Vaty rsarmerbhip N '
9 Y] The assessment of the cconomic feasibility of the project or
10 ~ programfie shall be performed by the public pariner in compliance with the
il relevantlawsor regu!aﬁans. | -
i2 15.-(1) The public partner shall 2s a rule issue once ayear a callto  Call o Promolets
i3 potential promoters to submit applications regarding their interest in
i4 operating a public-private partnership in areas where the conditions might
15 be met for public co-financing of a private project or where there exists an
i6 interest in private investment in public projects.
17 (2) Public partners shall issue cafls ,no later than following
i8 inclusion of the project in the plan of development programmes or other
19 document of similar substance once 3 year, within three months of adoptioi
20 ofthe budget. -
21 (3) CaHs to potential promoters to submit applications regarding
22 their interest in. operating a public-private pattnership may be issued prior to
23 the decision on public-private partnership.
24 16.-(1) Public cails shall set out the substance of applications  Conters of call
25 regardmg interest and the expectations as to which documents promoicss
26 must attach or which aspects of public-private partnership to present.
27 (2) Pubhc calls which already contain a definition of the public
28 partner's requirements and the essential elements from the capital eiaborate,
29 méy not ﬁrejudice forms of pﬁbhc-prlvate ‘partnership or the substance of
30
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17 (1) The pubisc partner shali smtlate the prehmmary procedurc on’

..1ts own mmatwe -or en the has*,is of an apphcauon regardmg mterest in
operatmgapubhc-prwate partnershsp, _'

2) An apphcatlon regardmg mterest tmay be submltted by aperson - .

that has an interest in operatmg a publsc-prwate parmershlp

(3) The pub!w partner must dehberate and decide on any apphcanon .

regandmg interestin operatmg a publ:c—prwate parmershlp within four months

of receipt, and in that time it must also decide, wherem it shall not be bound to

in itiate 2 prellmmary procedure-

- (a) whether the proposed project ruﬁs couﬁter to the Constitution or
law; . i
{b) whether it involves activities that are so .closely linked to the
protection of ‘State, Official or Military secrets that implementing -tbe
proeetiui'e would prevent the pratectibn of'such secréts; or
(c) whether the actmty that is the subject of the proposal is already
bemg performed.

18.-(1) A person that has subinitted an application regarding interest

_in cp_erating a public-private’ partnership has the same rights as other

candidates in the ensuing procedure of establishment

2) Submlssmn of an apphcatmn regarding interest shall not be deemed to

- indicate that the investor i is also acandidate in the further procedure of selectmg

acontractor '
PART IV - SELECTION QF PRIVATE PARTNER

19.-() Candxdaies may supplement or change apphcatlons until the

: expxratlon ofthe tender deadline.

(2) Until the expiry of ,th¢ tender deadline, candidates shall not have

the rightto '\(iew the applications of other candidates in the same tender.
~ (3) The opening of bids or other applications for selection a private
partner contractor shalt be public, uniess for reasons of proteciing commercial

secrets or official, military or state secrets the public partner determines that the
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1 procedure of opening bids shodld'notbe public.
2 20 -(1) After the completion of public openmg, the public partner  peview and
3 shall review the applications and ascertain whether they fulfill the tender Eﬁmﬁ
4 conditions. 7
5 (2) The public partner may demand explanations from the
6 candidates that would assist it with the review, comparisonand eﬁaluation of
7 the applications,
8 3) “The public pariner may request supplementation of
9 applications as will eliminate minor discrepancies with the requirements.of
10 the tender documentation and which shali in no way affect the substance of
i the application and assessment and ranking of the individual application in
12  accordance with the established criteria for selection of the private partner.
13 1) The public partner may, with the consent of the candidate,
14 correct calculation errors discovered during the review.
15 21. After the completion of its review and evaluation, the public  Report on Review
and Bvaluation
16 partner shall draw up reports and indicate which applications fulfill the of Application
17 tender requirements, and shall rank these applications such that it is clear
18 which of the applications are most successful in meeting the criteria set.
19 22.-(1) The declaration of the decision on selection shall name the  Declaration of
20 party that has been chosen and the parties whose applications have been g:gcs:glm
21 rejected. |
22 | (2) The decfxsion on selection shall be sent to all parties in the
23 procedure. .
724 (3) The decision shall be issued with a limited period of validity, '
25 which may not be longer than one year.
26 | {4) If during this time no contract is made, the decision on selection
27 shall cease to bevalid. |
28 23 -(1) Even after pubhshmg a public tender notice, the public  Rejection of all
- applications
2% partner shall not be bound to select a private partner.
30 (2) If in the selection procedure the public partner does not selecta
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private partner, it shall issue an instrument to that effect whereby it terminates
the selection procedure, and shall set out all the parties whose applications have
been reJected and the grounds for their re_;ectlon.‘

(3) With regard to legal mﬁedies and/or administrative disputes
against such instrument referred to in subsection (2) of this section, the
provisions of this Act relatmg to the mstrument of selectmg a public-private
partner shall be apphcable

24.-(1) Until a contract on public-private partnership is concluded the
public partner may reject the candidate that most successfully meets the criteria
set, end select the next one on the raﬁking scale, if circumstances arise to
indicate that the candidate wilt not be able to fﬁlﬁ!l the contractual obligations.

(2) Cifcumstances indicafing thata c;endidate will not be able te fulfili
the ob]igaﬁons undera public-private partnership. eontract are in particular if-

(a) proceedings of bankruptcy_, liquidation or forced settiement are
instigated against the candidate,

(b} ifthe candidate has not settled its Ilabxl ities regardmg tax and other
contributions provided by law,

(c) ifit is shown that the application enclosed false information on the
fulfillment of essential requirements, en the existence of acts of organized
crime, corpuption, fraud or money laundering and similar,

(3) With regard to the form of taking a decision referred to in the first
paragraph of this article, legal remedies and/or administrative disputes against
such decision, the pfovisions'of this Actrelating to the instrument of selecting a
public-private partnershall be applicable.

PART V - MISCELLANEOUS

25. Inthis Act, unless the context otherwise reéuires-

"application“. is any application aimed at obtaining a public-private
partnership, unless otherwise expressly provided in this Act; .
"associated company” means any undertaking over which a company may

directly or indirectly exercise predominant and decisive control, deriving from
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ownership, financial interest or iegal rules from which such relationship
derives; '

"éwa’rding authority" is the public partner in the case of a concession form of
public-private partnership;

"candidate" is a person that participates in the procedure of selecting the
contractor for a public-private partnership, by submitting an application
aimed at establishing a pdbl-ic-private partnership; unless otherwise
'expressly pfdvided in this Act or wheré this does not proceed from its
purpose, the rules applicable to candidates shall also apply mutatis mutandis
to bidders and contractors for public-pri#ate partnersﬁips;

"com'fneréiai public service" is an activity in which the private partner has
special obligations inthe public interest; |

"concessionaire” is the pubﬁc-private partnership contractor in the case of a
concession formof’ public-privéte pérﬂwrship;

"concession partnership” is a form of contractual public-private p“arm<3rship
as defined inthisAct; '

"Council" means the Public-Private Partnership Council established under

.thisAct;

"feasibility study" means study to determine the viability or otherwise of a '

project;

. "Minister” means the Ministerin charge of finance;

"Ministry” means the Ministry in charge of finance;

"person" means individual or company;

"private partner” means a party {o a contract other than a public partner;
"project” means a scheme which is the subject matter of a public-private
partnership contract;

"public interest” is a general benefit, as defined by an act or regulation issued
on the basis thereof, which is determined by a decision referred to in this Act;

"public partner” means -any Ministry or Gevernment department, local

* authority or statutory corporation;
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"public-private partnership contract" means a contract between a public
partner and a private partner, approved in terms of this Act, in terms of which-
(a) the private partner undertakes to perform a public partner's
function onbehalf of the public partner for a specified period; _
(b) the private partner receives a benefit for performing the function
by way of- ' | |
(i) compensation from arevenue fund;
(ii) charges or fees collected by the Jprivate partner from users or
customers of a service provided by it; or - |
(iii) a combination of compensation and chérges orfees;
(c) the private partner is liable for the risks arising from the
performance of'its function;
(d) state facilitics, equipment or other étaté TEsources may- be
transferred or made available to the private partner; |
"structures and facilities” means buildings, services, equipment, etc, that are
provided for a particular purpose; | )
26. This Bill may be cited as the Public-Private Partnership Bill, 2021.
EXPLANATORY MEMORANDUM
This Bill seeks to provide for the implementatidn of public-private partnership
contracts between public partner and private partner and to establish a set of

rules governing public-private partnership contract.



