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ABILL
FOR

ANACTTO AMENb THE ARBITRATION AND CONCILIATION ACT CAP A19,
L.aws OF THE FEDERATION OF NIGERIA, 2004
Sponsored by Senator Monsuraf .J, Sunm.om.r
[ 1]
ENACTED by the National Assembly of the Federal Republic of

Nigeria:

1. The provisions of the Arbitration and Conciliation Act 1990 (in

this Actreferred to as “the Principal Act™) are altered as set out in this Bill.

2. Secﬁon 32 of the Principal Act is hereby replaced with a
Tollowing section 32;

Section 32: Grounds for refusing recognition or enforcement

(1) Recogpition or enforcement of an arbitral award, irrespective
ofthe couﬁny in'which it was made, may be refused only:

(a) at the request of the party against whom it is invoked, if that
party furnishes to the proof'that: |
| (Ya pﬁlty to the arbitraﬁon agreement referred to in article 7 was
under some incapacity; or the said agreement is.not valid under the law to
which the parties have subjected it or, failing any indicaﬁqn therebn, under
the law of the country where the award was made;

(i1) the party against whom the award is invoked was not given
proper nolice .n.)f the appointment of an arbitrator or of the arbitral
proccedings or was olhefwisc unable to present his case;

(iii) the award deals with a dispute not contemplated by or not
falling within the ferms of the submission to arbitration,' or it contains
decisions on matters beyond the scope of the submission to arbitration,
provided that, if the decisions on matters submitted to arbitration can be

separated from those not so submiitted, that part of the award which contains
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decisions on matters submitted to atbitration may be recognized and enforced;

(iv) the composition of the arbitral tribunai or the arbitral procedure
was not in accordance with the agreement of the parties or, failing such
agreement, was not in accordance with the law of the country where the
arbitration took place; or .

(v) the award has not yet become binding on the parties or has been set
aside or suspended by a court of the country in which, or under the law of
which, that award was made; or

- (b} if'the court finds that: .

(i) the subject-matter of the disputé is not capable of settlement by
arbitration under the law of this State; or -

{ii) the recognition or enforcement of the award would be contrary to
the public policy of this State.

(2) If an apptication for setting aside of suspension of an award has
been made to a coutt referred to in paragraph (1)(a)(v) of this article, the coust
where recognition or enforcement is sought may, if it considers it proper,
adjourn its decision and may also, on the application of the party claiming
recognition or enforcement of the award, order the other party to provide
appropriate security. .

3 Séction 13 -of the Principal Act is substituted with the following
section“13"- |

13A: Power of arbitral tribunal to order interim measures

(1) Unless otherwise agreed by the parties, the arbitral tribunal may, at
the requestofa barty, grant interitn measures. )

(2) An interim measure is any temporary measure, whether in the

form of an award or in another form, by which, atany time prior to the issuance

-of the award by which the dispute is finally decided, the arbitral tribunal orders

-apartyto:

(a) Maintain or restore the status quo pending determination of the

dispute;,
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(b) Take action that would prevent, or refrain from taking action
that is likely to cause, cuprent or imniitient harm or prejudice to the arbitral
process itselll, S -

(¢) Provide a means of preserving assets out of which a subsequent
dwald may be satisfied; or -

{d) Preserve evidence that may be relevant and material to the

. resolution ofthe dispute.

Sectlon 13B: Conditions for granting interim measures

(1) Yhe party, requesting an interim tcasure under section’

{3(2)(3) ) and (¢) shall musfy the ar b:tral tribunal that;

(a)Harm not adeguately leptlrahh. by antaward of dam'lg(,s is likely

- to result if ‘the measure {s fiot ordered, and such harin substantially

outweighs tlie harm that js lik_el-y to result to the party against whon the

measurc is directed ifthe measure is granted; and

(b) There is a ruasonab!c paesmlhty lhdt UTL rcquustmg party will-

-sugceed on the merits of lhc cldim The dctelmmduon en llns pass:bnl:ly"

sitall not affect the discretion of the aib:tral tribtmal in making any

subsequcntdetc.rm:-nat:on.

_ @) Witl regard to a request for an interim me_asﬁfe under éc-:_c‘tioﬂ
13A2)(d), the requirements in 'pa_ra_graiﬂis (lj(a) and () of this section shat|

apply only to the exteit the arbiteal tribunal.considers appropriate. -

Section 13C: Applications for prelimitiaiy orders and conditions

Sfor 'grantifig preliminary orders 7

(i) Utless ﬁther_w.isc agrecd by lhé' patties, a party m‘ay,' withotit
fiotice to any other party, make a request for an interim theasure together
with an appli;:'ation for ﬂ‘pl‘-cﬁniinary order directing a party nof o frustrate
the purpose of the interim measure requested. '

(2) The arbiteal tribunal may grant a preliminary ordcl provided it

considers that prior disciosure of the fequest for the interim measure to the.




G 1480

—

o B W m o B W

four T

T

s
16

,notlcc and an oppmtumty to preqcnt 11% case.,

- -tribunals-own initiative. -

Arbitration and Conciliation (Amendment) Bill, 2017 2017

party against WI_?é'm itis directed risks frustrating the purpose of the measure,

(3) The conditions -defined undehse'ction 13A apply to any

- preliminary order, provided that the harm to be assessed under section

13A(1)(a), is the harm likely to result from the order being pranted or not.

Section 13D: Specific regime for pre!fn_u‘nmy orders

(1) Immcdlale]y after lhe ar bill"\l tribunal Ins made a determination in

- rcspect of an application fora pr chmmary ol dc: 1hc arbitral tribunal shall give

notlcc toall pat_‘tles of th_p rcquest forrthc mtenm measuyc, the application for
thc prchmm'\ry mdm the . p:cllmmary ordel 1: any, and all other

commumcatpous_,' mcludmg by mdlmtmfr lhc couu,m 01 any oral

. communication 'be.tween any party and thc urbntral tr 1!;1111‘1} int b]dtl-Dn thereto..

ST

(2) At lhe same, mne the ar bm ‘ll lubum] sha!l g,wc: an oppmtumty to

N _any parly agalmt whom 2 prchmmm'y ordcr is dlrectccl to p1 cqcm 1lq case at the

earliest pl actmablc tnm = _ . L

(3) The arbm al te 1bunal shdll dLC]dL pr omptly opany Dbj(.Ll[Oﬂ to the
pr cllmmcuy order o o ,

(4) A plellmlmry order %]l’lll c‘qmc '1E'Lu twcnty chys lmm the datc

on which it was issued by the arbitral tnbuml Ilowwu lhc, ar bitral tr lbunal :

may 1ssm an mu,rlm measure dduptmg or m()dlfymg, th plchmmdry order,

e

- ‘aﬂ'cr thq parly, agal_;qst..wluq1xn .lh_p pr c—:hm_ma_lf}j dgglc_: is Fgl.xrgct_cd‘_ has-been given

e caim v i 3

(3) A plchmmzuy order shal! b(, bmdmb on lhc parties buL shall not»bﬁ

: sublact to enforcement by a court, Such a plehmmc\ly ordu docs noi Constlmlc

an award

P

Scbuonl’%L ;’v/odrfrcanon,smpeimon twmrmrtmn

: The arblt—ral tribunal ray modify, suspender terminiate an inter im-medsure ora
" preliminary order it has grantéd, upon application” of ghy party or, i

- exceptional circumstances and upon prior notice to the parties, on the arbitral

o
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Section 13¥: Provision of security

(1) The arbitral tribunal may quu ire the par ty rcquu;lmg aninterim

- Incasure to provide appropriate secur lty in connccﬂan withthe measure.

@ hc arbitral tribunai shall rr..quuc ihe pal ty applying for a
p:ehmmary order to pr ovtdc security in wnnccuon withthe oldel unless the -
arbitral tribunal wm:dus it mappropl iate or unnccuml y 0 doso. '

Section 13(: Dmcloa e ' '

(DT v ar bmal fribunal i m'1y reqmﬂ, any party” p:ompﬂy 1o dISLiDSL

an'y matcrw.l changc in lhccucumslanccs on the basis of which the mcasure

was rcqucstcd org anted.

(2) The party *\pplymg, » for a plcllmlﬂdl'y order 5ha'll'disclosc‘ té the

“arbiteal tribunal all circumstances that are likely {o berelevant to the arbitral
—lnbunal's dcteumnaum: whether to grant or mamlam the mder and such
i obllgauon shiall continue. until the pally agdmst ‘whor. thc. ordor Ims b(.cn
| requested h.:lS hiad an oppur{umty 10. prcsmt us case F hcrwim pdrag,raph

A {1 of this section shall apply.

%clmn l3[l Costs and a’amage

' lhcpaﬂythut,sung,anmlcrlm measure or appiymg iomprclmmnry mdc.r .

shall be hable for-any costs and damagcs cm‘;cd by the measure or the order
1o any party if the arbtlrzﬂ tnbunai latcr determines that, in the

{:ucumslanca the measure or lhc mdcr should not have bcen granted. Ihc

alburai tri bunal thay award such wsts and danmgcs at any point durmb th(.

pmcccdmgs

Section 131: Recognition and uyarcemcm

(l) An interiny measure |ssucd by an arbitral tribunal shall be

recognized as. binding and, unless otherwisc provided by ihL dlhlll"cﬁ

tribunal, enforced upon _appllcauon to the competent court, irrespective of

the country in which it Wa's'is.sﬁed, subject tothe pmvi_sibns of section 13 1.
(2) The party who is secking or has obtained r'ecé}gnitian or

enforcement of an interim measure shall promptly inform the court of any

G484
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“only:

termination, suspension ar modification of that interim measure.

(3) The court of the State where recognition or cnforcdment is sought
may, if it considers it proper, order the r"cq'uésl'in g party to provide appropriate
sccrurity if the arbitral tribunal has not already made a determination with
respéct to éécurily or where Such_ adecision is necessary to piotect the rights of
third pafties. ’

Section 13]; Grozmdsfor?‘qﬁrsfﬁg recognition or enforcement

(1) Recognition or efiforcément of an interim micasure may be refused

(a) Atthe request of the party against whom it is-invoked if the court is
satisficd that, o

1.0 Such refusal is warrantéd on the grounds sct forth in article 32(1)

C@0G), @), Gior vy, R

2. (ii) The arbitral tribunal’s decision with respect to the provision of
security in conneetion with the interim measure issued by the arbitral tribunal
has notbeen complied with; or R e

3. (iif) The interim measuré has been terminated or suspended by the

 arbitral tribunal or, wheré 50 grispbwered, by the couri of the State in which the

arbitration takes place or under the law of which that interim measure was

~ granied;or

(b) Ifthe court firids that’
©1.(i) The inferim meastre is incompatible with the pewers conferred
upon the court unless the court decides to reformulaté the inferim measure to

the extent necessary to adapt it to its own powers and procedures for the

purposes of enforcing that inferim measure and without maodifying its

substance; or

2. (i} Any of the grounds set forth in section 32(1)(b)() or (ii), apply

to therecognition and enforcement of the interim nreasure.

(2) Any dcterlﬁihation'madé by the court on any ground in paragraph

(1) of this section shall be effective only for the purposes of the application to
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recognize and enforce the interim measure. The court where récognition or
enforcement is sought shall not, in making that determination, undertake a
review of the substance of the interim measure.

Section 13K: C‘om‘fu.ordered interim measures
A court shall have the same power of issuing an interim measure in relation
to arbitration proceedings, irrespective of whether their place is in the
territory of this State, as it has in relation to proceedings in courts, The court
shall exercisc such power in accordance with its own procedures in
consideration of the specific features of international arbitration.

4. This Bill may be cited as the Arbitration and Conciliation
(Amendment) Bill, 2017,

EXPLANATORY MEMORANDUM

This Bill secks to Amend the Arbitration and Conciliation Act CAP, Laws of

the Federation of Nigeria, 2004,

Citation







