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A BILL
FOR

AN ACT ToO REPEAL THE CONSUMER PROTECTION ACT, CAP C25, LFN,
2004: ESTABLISH THE FEDERAL COMPETITION AND CONSUMER
PROTECTION COMMISSION AND THE COMPETITION AND CONSUMER
PROTECTION TRIBUNAL FOR THE DEVELOPMENT AND PROMOTION OF
FAIR, EFFICIENT AND COMPETITIVE MARKETS IN THE NIGERIAN
ECONOMY, FACILITATE ACCESS BY ALL CITIZENS TO SAFE PRODUCTS,
SECURE THE PROTECTION OF RIGHTS FOR ALL CONSUMERS IN NIGERIA
AND FOR OTHER RELATED MATTERS

Sponsored by Senator Andy Uba

| ] Commencement

ENACTED by the National Assembly of the Federal Republic of

Nigeria as follows:

PART I - OBJECTIVES AND SCOPE OF APPLICATION
1. The objectives of this Act are to; Objectives of

the Act
(a) promote and maintain competitive markets in the Nigerian

economy;

(b) promote economic efficiency;

(c) protect and promote the interests and weltare of consumers by
providing consumers with competitive prices and product choices;

(d) prohibit restrictive business practices which prevents, restricts
or distorts competition or constitutes a;l abuse of a dominant position of

market power in Nigeria; and contribute to the sustainable development of
the Nigerian economy.

2.-(1) Except as may be indicated otherwise, this Act applies to all Scolpe of
undertakings and all commercial activities within, or having effect within, PP
Nigeria.

(2) This Act applies to and is binding upon:

(a) a body corporate or agency of the government of the Federation
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or a body corporate or agency of a subdivision of the Federation, in so tar as
such a body corporate or agency engages incommercial activities; and

(b) a body corporate in which a government of the Federation or of a
State of the Federation or a body corporate or agency of government of the
Federation or any State or Local Government has a controlling interest where
such a body corporate engages in economic activities.

PART II - ESTABLISHMENT OF THE FEDERAL COMPETITION AND
CONSUMER PROTECTION COMMISSION

3. -(1) There is established the Federal Competition and Consumer
Protection Commission (in this Act referred to as "the Commission") for the
purpose of carrying out the functions, duties and responsibilities as conferred
upon it under the provisions of this Act.

(2) The Commission shall be independent in the exercise of its
functions, powers, duties and responsibilities conferred upon it by virtue of the
provisions of this Act.

(3) The Commission:

(a) is abody corporate with perpetual succession and a common seal;

(b) may sue and be sued in its corporate name; and

(c) may acquire, hold and dispose of property, whether movable or
immoveable.

(4) The headquarters of the Commission shall be situated in the
Federal Capital Territory, Abuja.

(5) The Commission may establish other offices for the purpose of its
business in any part of the Federal Republic of Nigeria, as the Commission may
from time to time determine.

4. -(1) The Commission shall comprise of:

(a) an Executive Chairman ("the Executive Chairman”) to be
appointed from any one of the six geo-political zones of Nigeria, with at least
fifteen years professional experience in any of the fields specified in subsection

(4) of this section; and
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(b) six full-time Commissioners (“the Commissioners™) to be
appointed from each of the six geopolitical zones of Nigeria with at least
fifteen years professional experience in any of the fields specitied In
subsection (4) of this section.

(2) The Executive Chairman and Commissioners shall be
appointed by the President on the recommendations of the Minister, subject
to confirmation by the Senate. .

(3) Where the Executive Chairman and Commissioners are
reappointed pursuant to the provision of section (5) of this Act, the
confirmation by the Senate referred to in subsection (2) of this section shall
not be required.

(4) A person shall not be appointed the Executive Chairman or
Commissioner unless the person possesses a degree and has knowledge and
experience in the educational fields, including industrial economics,
economics, law, accounting, public administration or finance.

(5) The Commission shall not be incapacitated from carrying out
its powers or functions by virtue of any vacancy or any defect in the
appointment of the Executive Chairman or any of the Commissioners.

(6) The Commission may as it deems fit, require representatives of
sector regulatory agencies to participate in any of its proceedings and any
such representatives shall participate in the Commission's proceedings on
such terms and conditions as may be specified by the Commission.

5. The Executive Chairman and Commissioners shall hold office
for a term of four years in the first instance and may be re-appointed for a
further term of four years and no more.

6. The Executive Chairman or any of the Commissioners may
resign their appointments by notice in writing addressed to the President
through the Minister.

7.-(1) The President may remove the Executive Chairman or a

Commissioner from office:
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(a) for inability or failure to discharge the functions of the office,
whether arising from infirmity of mind, body or any other cause;

(b) upon conviction for any crime;

(c) upon disqualification and removal by a competent authority from
the practice of the profession to which they belong;

(d) for any proven act of misconduct or gross misconduct as defined
under the Public Service Rules;

(e) for failure to comply with the reporting obligations regarding
personal and family assets as required by the Commission's Code of Conduct;

(f) for fraudulent, unethical or other behavior in the performance of
their official functions and duties.

(2) Any exercise of the powers of the President under this section shall
be subject to the approval of the Senate.

8. Where a vacancy occurs in the membership of the Commission, it
shall be filled by the appointment of a successor into the offices of the
Executive Chairman or a Commissioner in accordance with the provision of
subsection (2) of section 4 of this Act.

9. -(1) The Executive Chairman and the Commissioners shall be paid
from the funds of the Commission:

(a) such remuneration as may from time to time be approved for the
Commission in accordance with the recommendations of the National Salaries,
Income and Wages Commission; and

(b) such allowance as the Commission may from time to time
determine, having regard to the recommendations of the National Salaries,
Income and Wages Commission, to meet any reasonable expenses incurred in
connection with the bustiness of the Commission.

(2) While making the recommendations for emoluments and other
compensations, the National Salaries, Income and Wages Commission shall
have due regard to the:

(a) specialized nature of work to be performed by the Commission;



2016

O o0 ~1 O s W N =

e 1 S o b W NN = O D0 )N AN - O

Federal Competition and Consumer Protection Bill, 2016

(b) need to ensure the self-sufficiency of the Executive Chairman
and the Commissioners;

(c) salaries paid in the private sector to individuals with equivalent
responsibilities, expertise and skills; and

(d) nature of expenses incurred, including national and
international travel expenses.

10. -(1) The Executive Chairman shall be the accounting officer
and chief executive officer of the Commission and shall be responsible for
the day to day administration of the Commission.

(2) The President, on the recommendation of the Minister, shall
designate one of the Commissioners as Vice-Chairman who shall pertorm
the Executive Chairman's functions whenever the Executive Chairman is
for any reason unable to perform the functions of his office.” -

11.-(1) Subject to the provisions of this Act and section 27 of the
Interpretation Act, the Commission may make standing orders regulating its
proceedings or those of any of its commuttees.

(2) At any meeting of the Commission, the Executive Chairman
shall preside and in his absence, the Vice-Chairman or in the absence of the
Vice - Chairman, the Commissioners present shall appoint one of their
numbers to preside at that meeting.

(3) Where the Commission desires to obtain the advice of any
person on a particular matter, the Commission may arrange for such a person
to consult or attend proceedings with the Commission for such period as it
deems necessary, but a person who is in attendance by virtue of this sub-
section shall not be entitled to vote at such proceedings.

12. The quorum of the Commission shall comprise the Executive
Chairman, or the person presiding at the meeting and four other Members of
the Commiission, and the quorum of any committee of the Commission shall

be determined by the Commission.
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13. The validity of any proceedings of the Commission or of a
committee appointed pursuant to section 15 of this Act shall not be affected by:
(a) a vacancy in the membership of the Commission or of a

committee;

(b) adefect in the appointment of a member of the Commission or of
a committee; or
(c) reason that a person not entitled to do so took part in the

proceedings of the Commission or of a committee.

14. Any member of the Commission and any member of a committee
appointed pursuant to the provisions of section 15 of this Act who has a
personal interest in any contract, arrangement or matter to be considered by the
Commission or of a committee shall forthwith disclose such interest to the
Commission or committee and shall not vote on any question relating to the
contract, arrangement or matter.

15. -(1) The Commission may appoint one or more committees to
carry out, on behalf of the Commission, such functions as the Commission may
determine.

(2) A committee appointed under subsection (1) of this section shall
consist of such number of persons as the Commission may determine.

(3) A decision of a committee shall be of no effect until it is confirmed
by the Commission.

16.-(1)The fixing of the seal of the Commission shall be authenticated
by the signatures of the Executive Chairman or any person generally or
specifically authorized by the Commission to act for that purpose.

(2) Any contract or instrument which, if made or executed by a person
not being a body corporate, would not be required to be under seal, may be
made or executed on behalf of the Commission by the Executive Chairman or
any person generally or specifically authorized by the Commission to act for

that purpose.

(3) Any document purporting to be a document duly executed under
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the seal of the Commission shall be received in evidence and shall, unless
and until the contrary is proved, be presumed to be so executed.
PART III - FUNCTIONS AND POWERS OF THE COMMISSION

17. -(1) The Commission shall:

(a) be responsible for the administration and enforcement of the
provisions of this Act and rules and regulations made pursuant to this Act;

(a) initiate broad based policies and review economic activities in
Nigeria to identify anti-competition and restrictive practices which may
adversely affect the economic interest of consumers;

(b) advise the Federal Government generally on national policies
and matters pertaining to ail goods and services and on the determination of
national norms and standards relating to competition and consumer
protection;

(¢) report annually on market practices and the implications for
consumer choice and competition in the consumer market;

(d) carry out, either on its own initiative or at the request of any
person, investigations or inquiries pertaining to the conduct of business in
Nigeria and initiating actions to redress violations of the provisions of this
Act;

(e) carry out investigations or inquiries considered necessary or
desirable in connection with any matter falling within the purview of this
Act;

(f) advise the Federal Government on any matter relating to the
operations of this Act including making recommendations to the Federal
Government for the review of policies, legislations and subsidiary
legislations as considered appropriate or as may be requested by the
Government of the Federation or any of its Ministries, Departments or
Agencies for the eradication of anti-competition behaviours;

(g) eliminate anti-competition agreements, misleading, unfatr,

deceptive or unconscionable marketing, trading and business practices;
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(h) resolve disputes or complaints, issue directives and apply
sanctions where necessary;

(1) give and receive advice from other regulatory authorities or
agencies within the relevant industry or sector on consumer protection and
competition matters;

(j) create public awareness through seminars, workshops, studies and
make available information with regard to the exercise of its functions and
powers to the public;

(k) authorize, with or without conditions, prohibit or approve mergers
of which notice is received;

(1) protect and promote consumer interests;

(m) seek ways and means of removing or eliminating from the
market, hazardous goods and services, and cause offenders to replace such
goods or services with safer and more appropriate alternatives;

(n) publish from time to time, list of goods and services whose
consumption and sale have been banned, withdrawn, restricted or not approved
by the Federal Government or foreign governments;

(o) organize or undertake campaigns and other forms of activities
capable of promoting increased private and public consumer awareness;

(p) encourage trade, industry and professional associations to develop
and enforce in their various fields quality standards designed to safeguard the
Interest of consumers;

(q) cause all imported goods to be registered for traceability
whenever the need arises;

(r) collaborate with consumer protection groups and associations for
consumer protection purposes; .

(s) ensure that consumers' interests receive due consideration at
appropriate fora and provide redress to obnoxious practices or the
unscrupulous exploitation of c-t;nsumers by companies, firms, trade

associations or individuals;
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(t) ensure the adoption of appropriate measures to guarantee that
goods and services are safe for intended or normally safe use;

(u) collaborate with international organizations and agencies,
firms, organizations, group or persons for the purposes of exchange of
information to locate the source of substandard goods;

(v) undertake regular research, study and analysis of consumer
product standards and services rendered to the consumer and publish
relevant observations, findings and recommendations in journals or other
forms of publications for the benefit and general information of consumers;

(w) collaborate with government agencies or professional bodies
in establishing and using laboratories, testing facilities, common procedures
in ensuring or enforcing standards of consumer goods or in assessing the
quantum of loss or damage;

(x) act generally to reduce the risk and injuries which may occur
from consumption of certain consumer items and other services rendered to
consumers: and

(y) ensure that all service providers comply with local and
international standards of quality and safe service delivery.

(2) The Commission shall regularly develop and issue appropriate
rules, guidelines and regulations to ensure the effective implementation of
the provisions of this Act.

18.-(1) The Commission shall have power to:

(a) establish specialized Departments and Units as are considered
necessary for the effective and efficient discharge of its functions under this
Act:

(b) prevent the circulation of goods or services which constitute a
public hazard or an imminent public hazard;

(c) compel manufacturers, suppliers, dealers, importers,

wholesalers, retailers, providers of services and other undertakings;

(d) cause quality tests to be conducted on consumer goods as it
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deems necessary;

(¢) demand the production of labels showing date and place of
manuftacture of goods as well as certification of compliance;

(f) compel a manufacturer, supplier, dealer, importer, wholesaler,
retailer or other undertaking, where appropriate, to:

(a) certify that all standards are met in their goods and services; and

(b)give public notice of any health hazards associated with their
goods or services.

(g) seal up any premises on reasonable suspicion that such premises
contain, harbor or are being used to produce or disseminate goods or services
that are fake, substandard, hazardous or inimical to consumers' welfare; In
collaboration with relevant sector regulators;

(h) undertake studies and publish reports or provide information on
matters that atfect the interest of consumers and co-operate with or assist any
assoclation or body of persons in developing and promoting the observance of
standards of conduct for the purpose of ensuring compliance with the
provisions of this Act; and

(1) make regulations relating to the charging and collection of fees,
levies, fines and the imposition of administrative penalties.

(2) The Commission shall make general information avatlable to
persons engaged in economic activities and for the guidance of consumers with
respect to their rights and obligations under this Act.

(3) For the purpose of carrying out its functions under this Act, 1t shall
be lawful for the Commission to:

(a) prohibit the making or carrying out of an agreement or
arrangements to which this Actrelates;

(b) order the termination of any agreement or arrangement pertaining
to the action envisaged under paragraph (c) of this subsection;

(¢) prohibit the withholding of supplies or any threat relating thereto;

(d) declare any business practice as abuse of a dominant position of
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market power and prohibit the same, after carrying out necessary
investigation;

(e¢) prohibit the attachment of extraneous conditions to any
transaction as it may deem appropriate;

(f) prohibit the discrimination or preferences in prices or other
related matters;

(g) require the publicatton of transparent price lists; and(h)
do such other things as it considers necessary for the effective performance
of its functions under this Act.

(4) The Commission shall have power to:

(a) summon and examine witnesses;

(b) call for and examine documents;

(¢) administer oaths;

(d) require that any document submitted to it be verifiéd by
affidavit;

(e) require the furnishing of returns or information as it may require
within such period as it may specify by notice; and

(f) adjourn any investigation or inquiry from time to time.

PART IV - MANAGEMENT AND STAFF OF THE COMMISSION

19.-(1) There shall be appointed by the Commission, a secretary
(hereinafter referred to as “the Secretary”) who shall be a legal practitioner
with at least ten years post-call experience.

(2) The Secretary shall be responsible for keeping the corporate
records of the Commission and performing such other duties as the
Executive Chairman or the Commission may, from time to time assign.

20.-(1) The Commission may appoint such other staff as i1s
necessary for the proper and efficient performance of the functions and
duties of the Commission under this Act with requisite professional
qualifications and cognate experience in competition and consumer

protection matters.
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(2) The terms and conditions of tservice, including remuneration,
allowances and other benefits of the employees of the Commaission shall be as
may be determined by the Commission.

(3) The Commission shall have power to pay to persons employed by
it such remuneration, including allowances, as the Commission may
determine, after consultation with the National Salaries and 'Wages
Commission in line with the guiding principles contained in subsection (2) of
section 9 of this Act.

21.-(1) The Commission may, subject to the provisions of this Act,
make staft regulations relating generally to the conditions of service of the
employees of the Commission and without prejudice to the generality of the
foregoing, such regulations may provide for:

(a) the appointment, promotion and disciplinary control, including
dismissal of employees of the Commission; and

(b) appeals by employees of the Commission against dismissal or
other disciplinary measures and until such regulations are made, any
instrument relating to the conditions of service of officers in the Public Service
of the Federation shall be applicable.

(2) Staff regulations made under subsection (1) of this section shall
have effect upon publication in the Federal Gazette or such other medium as the
Commission may determine as will enable the regulations to be brought to the
notice of all affected persons.

22. Service mn the Commission shall be approved service for the
purposes of pensions and accordingly, the officers, staff or employees of the
Commission shall be entitled to pensions and other retirement benefits in
accordance with the provisions of the Pension Reform Act, 2004.

PART V - FINANCIAL PROVISIONS

23.-(1) The Commission shall establish and maintain a fund

(hereinafter referred to as “the Fund”) from which shall be defrayed all

expenditures incurred by the Commission and the Tribunal established under



2016

SL U S B

o 00 ~1 O Ln

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
235
26
27
28
29
30

Federal Competition and Consumer Protection Bill, 2016

section 39 of the Act.

(2) There shall be paid and credited into the Fund established under
subsection (1) ot this section:

(a) the initial take-off grant made available to the Commission by
the Federal Government;

(b) such sums of money as may be appropriated to the Commaission
in annual budgetary allocation;

(c) such moneys as may, from time to time, be granted to the
Commission by a government of the Federation;

(d) all fees, levies and charges statutorily chargeable by the
Commission for approvals, testing, licences, certification or any services, as
may be provided by the Commission in the exercise of its functions under
this Act;

(e) all administrative fees and charges payable to the Tribunal
under this Act;

(f) all sums of monies accruing to the Commission by way of
grants-in-aid, gifts, testamentary dispositions and endowments and
contributions from any other sources whatsoever provided that the
condition for such grants are not inconsistent with the functions, duties and
responsibilities of the Commission under this Act;

(g) a percentage of all the fees chargeable for regulated industry
regulators application for license, processing and issuance of licenses as
may be determined by the President on the recommendations of the
Minister; and

(h) fees charged for the investigation into and resolution of all
disputes brought before the Commission either due from the regulated
industry regulators, individuals, corporate bodies or the government.

(3) The Fund shall be managed in accordance with the rules made
by the Commission and without prejudice to the generality of the power to

make rules under these subsections; the rules shall in particular contain

C 1415
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provisions:

(a) specifying the manner in which the assets or the Fund of the
Commission are to be held;

(b) regulating the making of payments into and out of the Fund; and

(¢) requiring the keeping of proper accounts and records for the Fund
in such form as may be specified in the rules.

24.-(1) The Commission shall apply the proceeds of the Fund
established pursuant to section 23 of this Act to:

(a) the cost of administration of the Commission and the Tribunal;
and

(b) the payment of salaries, fees, remuneration, allowances, pensions
and gratuities payable to the members and the employees of the Commission,
as the case may be;

(c) the payment for all consultancies, contracts, including
mobilization, fluctuations, variations, legal fees and cost on contract
administration as may be permissible under applicable laws;

(e) the payment forall purchas_es; and

(f) undertake such other activities as are connected with all or any of
the functions of the Commission under this Act.

(2) Any excess of the Authority's revenue for any year over the

approved expenditure for that year shall be remitted to the Consolidated
Revenue Fund.

25.-(1) The Commission shall not later than 30" September in each
year submit to the Minister an estimate of the expenditure and income of the
Commission during the succeeding year.

(2) The Commission shall cause to be kept proper accounts of the
Commission in respect of each year and proper records in relation thereto.

(3) The Commission shall cause the accounts to be audited not later
than six months after the end of each financial year by auditors appointed from

the list and in accordance with the guidelines supplied by the Auditor - General
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for the Federation.

26. The Commission shall prepare and submit to the Minister, not
later than 30th June in each year, a report in such form as the Minister may
direct on the activities of the Commission during the immediately preceding
year, and shall include in the report a copy of the audited accounts of the
Commission for that year and the auditors' report thereon.

PART VI - ENFORCEMENT WARRANTS AND REQUESTS FOR
INFORMATION

27. -(1) The Commisston may for the purpose of ascertaining
whether any undertaking has engaged. is engaging or is likely to engage in
conduct constituting or likely to constitute a contravention of this Act,
require an authorized officer to:

(a) enter and search any premises; and

(b) inspect and remove from the premises any article, document or
extract there from, in the possession or under the control of any person.

(2) Except as otherwise directed by the Commission, an officer
authorized by the Commission shall only eﬁércise the powers conterred by
subsection (1) of this section with a warrant issued pursuant to section 28 of
this Act.

(3) The Commission shall, if there are grounds to believe that a
violation, civil or criminal, of the provisions of this Act or regulations made
pursuant to this Act, was, is being or will be committed, take any interim
measures, including authorizing an authorized officer to exercise powers
contained in subsection (1) of the section pending the issuance of a warrant
to that eftect.

28. -(1) Where a Judge is satisfied on information on oath that there
is reasonable ground for believing that any undertaking has engaged or is
engaging or likely to engage in conduct constituting or likely to constitute
the contravention of this Act, the Judge may issue a warrant permitting an

authorized officer to exercise the powers conferred by subsection (1) of this
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section Inrelation to any premises specified in the warrant.

(2) An authorized officer who applied for a warrant shall, having
made reasonable inquiries, disclose to the court:

(a) the details of every previous application for a warrant to search
the place that the officer knows has been made within the preceding twelve
months; and

(b) theresultofthe application.

(3) A warrant 1ssued under subsection (1) of this section shall specify
a time-limit beyond which articles or documents removed shall not be
detained.

(4) The occupier or person in charge of any premises entered pursuant
to this section shall provide the authorized officer with all reasonable facilities
and assistance for the effective exercise of the officer's duty under this section.

(5) A person who obstructs or impedes an authorized officer in the
performance of his duties under this section commits an offence and liable on
conviction to iiﬁprisomnent for a term not exceeding two years or to a fine not
exceeding Five Million Naira or to both fine and imprisonment.

29.-(1) A warrant issued under subsection (1) of section 28 of this Act
shall authorize the person named in the warrant to request any police officer or
public official to provide assistance to the person named in the warrant in the
execution of the warrant.

(2) The assistance to be provided pursuant to the provision of
subsection (1) of this section shall be at the written request of the person named
in the warrant.

(3) The warrant shall confer powers:

(a) to enter and search the place or premises specified in the warrant
on one occasion within thirty days of the date of issue of the warrant at a time
that is reasonable 1n the circumstances:

(b) to use such assistance as is reasonable in the circumstances:

(¢) to use such force for gaining entry and for breaking open any
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1 article or thing as is reasonable in the circumstances;

2 (d) to search for and remove documents or any articie or thing that

3 the person executing the warrant believes on reasonable grounds may be

4 relevant;

5 (¢) where necessary, to make copies of documents or extracts from

6 documents, that the person executing the warrant believes on reasonable

7 grounds may be relevant; and

8 (f) where necessary, to require a person to reproduce or assist any

9 person executing the warrant to reproduce, in usabie form, information

10 recorded or stored in a document or retrieval system.

11 (4) Any police officer or public officer assisting the person

12 executing the warrant also has the powers stated in paragraphs (¢), (d) and

13 (e) of subsection (3) of this section.

14 (5) A warrant shall be executed in accordance with such conditions

15 as may be specified in the warrant when it is issued.

16 30. -(1) A person executing a warrant issued under subsection (1)  Duties of a

person executing

17 of section 28 of this Act shall: a Warrant
18 (a) be in possession of the warrant at the time of its execution;

19 (b) produce 1t on initial entry and, 1f requested, at any subsequent

20 time; and

21 (c) produce a valid identification to the owner or occupier or person

22 in charge of the place if that person is present.

23 (2) A person executing a warrant issued under subsection (1) of

24 section 28 of this Act shall on entry into any premises pursuant to a warrant,

25 produce a valid identification document and the authority to enter.

26 (3) A person executing a warrant issued under subsection (1) of

27 section 28 of this Act shall before leaving the premises, leave In a

28 conspicuous place at the premises searched:

29 (a) in the case of a search carried out at a time when the owner or

30 occupler was not present, a written notice stating:
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(1) the date and time when the warrant was executed: and

(11) the name of the person who executed the warrant and the names of
the person or persons who rendered assistance in the course of executing the
warrant, and;

(b) upon the completion of the search authorized by a warrant, where
a document or article or thing was removed from the place being searched.
leave a schedule containing a list of articles, documents, extracts or things
removed from the premises during the search.

(4) Where it is not practicable to prepare a schedule before completing
the search, or if the owner or occupier of the place being searched consents, the
person executing the warrant:

(a) may, Instead of leaving a schedule, leave a notice stating that
documents, articles or things have been removed during the search and that,
within seven days of the search, a schedule will be delivered, left, or sent
stating the documents, articles or things that have been removed; and

(b) must, within seven days of the search:

(1) delivera sqhedule to the owner or occupier;

(11) leave aschedule in a prominent position at the place searched; or

(i11) send a schedule by registered mail to the owner or occupier of the
place searched.

(5) Every schedule prepared pursuant to subsection (3) or (4) of this
section shall state:

(a) the documents, articles and things that were removed;

(b) the location from which they were removed; and

(c) the location where they are being held.

(6) The Commission, or any person authorized by the Commission
for that purpose, may inspect and make copies of any document or extract from
such document, obtained pursuant to a warrant issued under subsection (1) of

section 28 of this Act.
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! 31. The occupier or person in charge of the place that an authorized guties of

2 officer, pursuant to a warrant issued under subsection (1) section 28 of this S

3 Act, enters for the purpose of a search shall provide that authorized officer

4 with all reasonable facilities and cooperation in executing the warrant.

5 32.-(1) Where the Commission considers it necessary, desirable  Request for
information or

6 or expedient for the purpose of carrying out its functions under this Act, the  documents

7 Commission may, by notice in writing served on any person, require that

8 person to:

9 (a) furnish to the Commission, in writing, signed by that person or,

10 in the case of an undertaking, by a director or competent officer or agent of

11 the undertaking, within the time and in the manner specified in the notice,

12 any information or class of information as may be specified in the notice;

|3 (b) produce to the Commission or to a person specified in the notice

14 acting on its behalf in accordance with the notice, any document or class of

15 documents specified in the notice; or

16 (c) appear before the Commaission at a time and place specified in

17 the notice to give eviden;:e, either orally or in writing and produce any

18 document or class of documents specified in the notice.

19 (2) The Commission shall obtain such information as it considers

20 necessary to assist it in its investigations or inquiries and where it considers

21 appropriate, shall examine and obtain verification of documents submitted

22 to it.

23 (3) Where the information provided for in subsection (1) of this

24 section is not furnished to the satisfaction of the Commission, the

25 Commission may make findings on the basis of information available to it.

26 33.-(1) A summons to attend and give evidence or to produce  symmonsto
attend and give

27 documents before the Commission issued under the hand of the Secretary or  evidence or to
produce documents

28 any member of the Commission shall be served on the person concerned.

29 (2) Hearings of the Commission shall take place in public, but the

30 Commission may, whenever the circumstances warrant, particularly in
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order to preserve the business secrets of the undertaking concerned, conduct
hearing in camera.

(3) A person who without sufficient cause fails or refuses to:

(a) appear before the Commission in compliance with a summons, or

(b)produce a document which the person is required by such
summons to produce,
commits an offence and liable on conviction to imprisonment for a term not
exceeding three years or to a fine not exceeding Twenty Million Naira or to
both fine and imprisonment.

(4) A person who willfully obstructs or interrupts the proceedings of
the Commaission comnrlits an offence and liable on conviction to imprisonment
for a term not exceeding three years or to a fine not exceeding Twenty Million
Naira or to both fine and imprisonment.

34. -(1) For the purpose of carrying out its functions and powers
under this Act, the Commission may receive in evidence any statement,
document, information or matter that may in 1its opinion assist it in dealing
effectively with the matter before it, whether or not such evidence will
otherwise be admissible in a court of law. 1

(2) The Commission may take evidence on oath and for that purpose a
member of the Commission, any employee or agent of the Commission duly
authorized for that purpose may administer an oath.

(3) The Commission may require the evidence to be furnished to be
given on oath and for that purpose a member of the Commission or any officer
of the Commission duly authorized for that purpose may administer an oath.

(4) The Commission may permit a person appearing as a witness
before it to give evidence by tendering a written statement and where the
Commission deems fit, verify a written statement by oath.

(5) Where a person has appeared as a witness before the Commission
pursuant to a notice issued in that behalf or has given evidence before the

Commission, whether pursuant to a notice or not, the Commission may, if it
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deems fit, order any sum to be paid to that witness on account of his or her

2 traveling expenses.

3 (6) The Commission shall ensure that business secrets of all parties

4 concerned in investigation conducted by it are adequately protected during

5 all stages of an investigation or inquiry.

6 (7) The Commission may hear orally any person who in its opinion

7 will be affected by an investigation or inquiry being carried out by it.

8 35.-(1) Subject to the provisions of subsection (2) of this section, Prohibition of
disclosure of

9 the Commission may by order prohibit the publication or communication of ;“Of;ﬁ:z;%w

10 any information or document or evidence which is furnished, given or

11 tendered to, or obtained by the Commission in connection with its

12 operations.

13 (2) An order made by the Commission under subsection (1) of this

14 section may be expressed to have effect for such period as 1s specified in the

15 order, which shall not be less than two years, but no such order shall have

16 effect where that order was made in connection with an investigation or

17 inquiry conducted by the Commission, after the conclusion of that

18 investigation or inquiry.

19 (3) A person who, contrary to an order made by the Commission

20 under subsection (1) of this section, publishes or communicates any

21 information, document or evidence commits an offence and is liable on

22 conviction to a fine not exceeding One Million Naira in the case of a person

23 not being a body corporate, and Fifty Million Naira in the case of a body

24 corporate.

25 36. A person who destroys any record which may be required by  Destruction of

26 the Commiission for the discharge of any of its functions under this Act, with e

27 intent to mislead the Commission or to prevent or impede any investigation

28 or inquiry under this Act, commits an offence and liable on conviction to a

29 term of three years imprisonment or to a fine not exceeding Fifty Million

30 Naira or to both fine and imprisonment.
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37.-(1) Where the Commission at any stage of an investigation or
inquiry under this Act is of the opinion that the matter being investigated or
subject to inquiry does not justify further investigation or inquiry, the
Commission may discontinue the investigation or inquiry.

(2) Where the Commission discontinues an investigation or inquiry, it
shall, within fourteen days thereafter, give written notice to the parties
concerned in the investigation or inquiry, stating the reasons for discontinuing
the investigation or inquiry.

38. -(1) Subject to regulations to be made by the Commission under
subsection (2) of this section, appeals from any decision of the Commission
shall lie to the Tribunal established under section 39 of this Act.

(2) The Commission shall adopt regulations specifying all relevant
procedures and requirements 1n relation to appeals under subsection (1) of this
section.

PART VII - THE COMPETITION AND CONSUMER PROTECTION TRIBUNAL

39.-(1) There is established under this Act, the Competition and
Consumer Protection Tribunal (*the Tribunal).

(2) The Tribunal shall adjudicate over conducts prohibited under this

Act and exercise the jurisdiction, powers and authority conferred on it under

aaaaa

this Act or any other enactment.

(3) The Tribunal shall keep records of its proceedings and have

jurisdiction throughout the Federation.

40.-(1) The Tribunal shall consist of the following members:

(a) a Chairman, who shall be a legal practitioner with ten years post
call and cognate experience in the field of competition, consumer protection or
commercial and industrial law;

(b) six other members, with not less than twelve years professional
experience in any one or more of the following educational fields:

(1) competition and consumer protection law;

(11) commerce and industry;
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(iit) public affairs;

(iv) economics;

(v) finance; or

(vi) business administration or management.

(2) The Chairman and other members of the Tribunal shall be
appointed by the Prestdent on the recommendation of the Minister subject

to confirmation by the Senate.

C 1425

41. -(1) A member of the Tribunal shall hold office for a term of  Terms of office

four years renewable for another term of five years and no more from the
date of assumption of office or upon the attainment of sixty years of age,
whichever is earlier.

(2) Each member of the Tribunal shall satisfactorily complete at
least one certified competition and consumer protection law course at an
accredited institution within the firsttwo years of appointment.

42. A person shall not be qualified to serve on the Tribunal if the
person 1s:

(a) an undischarged bankrupt;

(b) u.nder any order of a competent court, declared mentally unfit;

(c) a convicted felon under the laws of Nigena,;

(d) found guilty of serious misconduct incapacitating the person
from carrying out the functions of the office; or

(e) found to have been engaging in any activity that may undermine
the integrity of the Tribunal.

43.-(1) A member of the Tribunal may by a written notice,
addressed to the Minister, resign from office, provided that the member
shall, unless permitted by the Minister to relinquish office sooner, continue
to hold office until the expiry of three months from the date of receipt of the
notice conveying the resignation or until a person duly appointed as
successor assumes office or until the expiry of the term of office, whichever

IS eariier.
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l (2) A member of the Tribunal may be removed from office by the
2 President:
3 (a) on grounds of gross misconduct, after due inquiry has been made
4 and the member concerned informed of the reasons for the removal and given
5 an opportunity of being heard in respect of the reasons;
6 (b) on grounds of incapacity on account of ili health; or
7 (¢) for failure to satisfy the requirements of subsection (2) of section
8 41 of this Act.
9 (3) Any exercise of the powers of the President under this section shall
10  besubjecttothe approval of the National Judicial Council.
Filling of 11 44. Where for reason other than temporary absence, any vacancy
o 2 occurs in the Tribunal, a replacement may be appointed in accordance with the
13 provisions of subsection (2) of section 40 of this Act to fill the vacancy.
ﬁrﬂd;:; l;:l?l?;llitfting 14 45. The question as to the validity of the appointment of any person as
be Linal 15 amember of the Tribunal shall not be the cause of any litigation in any court or
16 tribunal and no act or proceedings before the Tribunal shall be called into
17 question in any manner on the ground merely of any defect in the constitution
18 ofthe Tribunal.
%f::gﬁi? o the 19 46. The Minister shall appoint for the Tribunal, a Secretary who shall:
20 (a) subject to the general control of the Chairman, be responsible for
21  keepingrecords of the proceedings of the Tribunal;
22 (b) be the head of the secretariat and responsible for:
23 (1) the day to day administration of the Tribunal; and
24 (11) the direction and control of all other employees of the Tribunal.
gteh;rn sbtla::lfa?f 25 47. -(1) The Tribunal shall appoint such other employees as deemed
26  necessary for the efficient performance of the functions of the Tribunal and the
27 remuneration of persons so employed shall be determined by the National
28  Salanes, Incomes and Wages Commission.
29 (2) Employment in the Tribunal shall be subject to the provisions of
30 the Pension Reform Act and, accordingly, officers and employees of the
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Tribunal shall be entitled to pensions and other retirement benefits as are
prescribed under the Penston Reform Act.

48.-(1) The Tribunal shall have power to:

(a) hear appeals from or review any decision of the Commission
taken in the course of the implementation of any of the provisions of this Act
asmay bereferredto it;

(b) hear appeals from or review any decision from the exercisc of

the powers of the any sector specific regulatory authority in a regulated

industry in respect of competition and consumer protection matters;

(c) issue such orders as may be required of it under this Act; and

(d) make any ruling or such other orders as may be necessary or
incidental to the perfonnané_e of its functions under this Act.

(2) Notwithstanding the provisions of paragraph (b) of subsection
(1) of this section, all appeals or request for review of the exercise of the
power of a sector specific authority shall first be heard and determined by
the Commission before such appeals can lie before or be determined by the

Tribunal.

49.-(1) The Chairman of the Tribunal shall be responsible for the
management and assignment of cases before the Tribunal to the other
members of the Tribunal.

(2) For the purpose of subsection (1) of this section, members of the
Tribunal shall be constituted into Panels of at least three members.

(3) Further to the provision of subsection (2) of this section, the
Chairman shall ensure that at least one member of each Panel has requisite
legal training. experience and good knowledge of competition matters.

(4) The Chairman shall designate a member to preside over
proceedings of a Panel at any sitting.

(5) Where as a result of withdrawal from a hearing for the reason
stated in section 50 of this Act, or for any other reason, a member of a Panel

is unable to complete the proceedings in a matter assigned to that Panel, the

C 1427
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1  Chairman shall:

2 (a) direct that the hearing of that matter proceed before the remaining
3 members of the Panel, subject to the requirements of subsection (4) of this
4 section; or

5 | (b) terminate the proceedings before that Panel and constitute another
6 Panel, which may include any member of the original pane!l and direct that
7 Panel to conduct a new hearing.

8 (6) The decision of a Panel on a matter referred to it must be in writing
9 and include reasons for that decision.

10 (7) The Tribunal may extend or reduce a period prescribed for the
11 taken or doing of any action required to be done under this Part (’the prescribed
12 period”).

13 (8) A decision of a Panel contemplated in subsection (6) of this section

14  orofamajority of the members of a Panel shall be the decision of the Tribunal.

.Dif“"f‘g” of i5 50.-(1) Amember ofthe Tribunal shall not be entitled to sit on a Panel
iterest by
g;fi:,bers ofa 16  1f during the hearing; it appears to the Tribunal that the matter concerns a

17  financial or other interest of that member,

18 (2) A member affected by the provision of subsection (1) of this

19  sectionshall:

20 (a) iImmediately and fully disclose the fact and nature of the interest to

21 the Chairman and to the presiding member at that hearing; and

22 (a) withdraw from any further involvement in that hearing.
Procedural Rul _ : : :
e 23 31.-(1) The Tribunal may make rules regulating its procedures.
24 (2) The Tribunal shall, for the purpose of discharging its function

25 underthis Act, have powerto:

26 (a) summon and enforce the attendance of any person including the
27 powertoexamine a person under oath;

28 (b) require the discovery and production of documents;

29 (c¢) call for and examine witnesses under oath;

30 (d) receive evidence on affidavits; and
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(e) do anything which, in the opinion of the Tribunal, shall be
deemed necessary to issue a final and reasoned decision on the merits of the
matter before it.

52. -(1) The Tribunal may impose administrative penalties only:

(a) for a prohibited practice under this Act; or

(b) for the contravention of, or failure to comply with, an interim
order of the Tribunal.

(2) An administrative penalty imposed under subsection (1) of this
section shall not exceed ten per cent of the undertaking's annual turnover in
Nigeria and its exports from Nigeria during the preceding financial year.

(3) When determining an appropriate penalty under subsection (1)
of this section, the Tribunal ﬁhall consider the:

(a) the nature, duration, gravity and extent of the contravention;

(b) any loss or damage suffered as aresult of the contravention;

(c) the behaviour of the defaulting party;

(d) the market circumstances in which the contravention took
place;

(¢) the level of profit derived from the contravention;

(f) the degree to which the defaulting party has co-operated with
the Commission and the Tribunal; or

(g) whether the defaulting party has previously been found to be in
contravention of any of the provisions of this Act.

33. -(1) The Tribunal may make an order directing any undertaking
to sell any portion or all of its shares, interest or assets if the practice
nrohibited under this Act:

(a) cannot adequaicly be remedied under any other provision of
this Act; or

(b) is substantially a repeat by that undertaking of conduct
previously found by the Tribunal to be a prohibited practice.

(2) An order made under subsection (1) of this section may provide

Powers of the
Tnbunal to
Impose penalties

Powers of the
Tribunal to
order sale of
assets
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for time-frame for compliance and any other terms that the Tribunal considers
appropriate, having regard to the commercial interests of the parties concerned.

54. The Tribunal shall provide the parties to the proceedings before it
and other membérs of the public reasonable access to the record of its
proceedings, subject to any requirement to protect confidential information as
required under the provisions of this Act and regulations made under this Actor
any other enactment.

85. -(1) An order, ruling, award or judgment of the Tribunal shall be
binding on the parties before the Tribunal.

(2) A ruling, award or judgment of the Tribunal shall be registered
with the Federal High Court for the purpose of enforcement only.

56.-(1) Any party to a proceeding dissatisfied with a ruling, award or
judgment of the Tribunal may apply for judicial review to the Federal High
Court upon giving notice in writing to the Secretary to the Tribunal within
thirty days after the date on which the ruling, award or judgment was given.

(2) A notice of judicial review filed pursuant to subsection (1) of this
section shall set out all the grounds on which the review ts sought.

(3) Upon the receipt of a notice of judicial review under subsections
(1) and (2) of this section, the Secretary to the Tribunal shall cause the notice to
be given to the Chief Registrar of the Federal High Court along with the record
of proceedings and exhibits tendered at the hearing before the Tribunal.

57.-(1) Any party to a proceeding before the Tribunal may either
appear in person or authorize one or more legal practitioners or any of its
officers to represent the party before the Tribunal.

(2) Where a party or its representative i1s unable for good cause to
attend a hearing before the Tribunal, the Tribunal may adjourn the hearing for
such reasonable time as it deems fit, or adinit the matter to be made by some

other person or by way of a written address.

§8. -(1) The Chairman and other members of the Tribunal shall be

paid such allowances, emoluments and benefits as the Federal Government
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] may from time to time approve.

2 (2) Staff of the Tribunal shall be entitled to pension and other

3 retirement benefits in accordance with the provisions of the Pension Reform

4 Act.

5 59, -(1) Subject to the provision of section 21 of this Act, the gu%dingl of the

6 Tribunal shall be funded from such sums of money as may be appropriated o

7 through annual budgetary provisions.

8 (2) The Tribunal shall at the end of each accounting year submit its

9 budget for the following year to the Minister.

10 (3) The Minister shall ensure that adequate budgetary provision 1s

11 made for the payment of emoluments and allowances of members and staft

12 of the Tribunal including all other expenditures of the Tribunal for the

13 efficient performance of the duties and responsibilities of the Tribunal under

14 this Act.

15 PART VIII - RESTRICTIVE AGREEMENTS

16 60. -(1) Any agreement among undertakings or a decision of an  Prohibition of
agreements in

17 association of undertakings that has the purpose of actual or likely eftect of Zﬂgggtgn

18 preventing, restricting or distorting competition in any market shall be

19 unlawful and, subject to section 61 of this Act, void and of no legal eftect

20 whatsoever.

21 (2) The prohibited acts under subsection (1) of this section include

22 in particular:

23 (a) directly or indirectly fixing a purchase or selling price of goods

24 or services, subjectto section 108 of this Act;

25 (b) dividing markets by allocating customers, suppliers, territories

26 orspecific types of goods or services;

27 (¢) limiting or controlling production or distribution of any goods

28 or services, markets, technical development or investment, subject to

29 section 109 of this Act;
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(d) engaging in collusive tenderiﬁg, subject to section 110 of this Act;

(e) making the conclusion of an agreement subject to acceptance by
the other parties of supblementary obligations which, by their nature or
according to commercial usage, have no connection with the subject of such
agreement.

61. The provision of section 60 of this Act shall not apply to an
agreement among undertakings, or a decision of an association of
undertakings, or a category of agreements or decisions of associations of
undertakings, the entry into which is authorized.by the Commission, provided
that the Commission is satisfied that the agreement or deéision:--

(a) contributes to the improvement of production or distribution of
goods, or services or the promotion of technical or economic progress, while
allowing consumers a fair share of the resulting benefit;

(b) imposes on the undertakings concerned only such restrictions as

‘are indispensable to the attainment of the objectives referred to in paragraph (a)

of this section; and

(c) does not afford the undertakings concerned the possibility of
eliminating competition in respect of a substantial part of the goods or services
concerned.

62. An undertaking or association of undertakings shall not reauest
another undertaking or association of undertakings to refuse to scll or purchase
any goods or services with the intention of harming certain undertakings.

63.-(1) It 1s unlawful for any two or more undertakings to enter into
any agreement whereby they undertake to:

(a) withhold supplies of goods or services from dealers (whether
parties to the agreement or not) who resell or have resold any goods or services
in breach of any condition as to the price at which those goods or services may
be resold; or

(b) refuse to supply goods or services to the dealers referred to in

paragraph (a) of this subsection except on terms and conditions that are less
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favourable than those applicable to other dealers carrymg on business in
similar circumstances.

(2) It is unlawful for any two or more undertakings to enter into, or
carry out, any agreement authorizing the recovery of penalties, however
described, by or on behalf of the parties to the agreement from dealers who
resell or have resold goods or services in breach of any condition described
in paragraph (a) of subsection (1) of this section.

64. -(1) Any term or condition of an agreement for the sale of any
goods or services is void to the extent that it purports to establish or provide
for the establishment of minimum prices to be charged on the resale of the
goods or services in Nigeria.

(2) Subject to the pmvisions of subsections (3) and (4) of this
section, it is unlawful for an undertaking or its agent to:

(a) include in an agreement for the sale of goods or services, a term
or condition which is void by virtue of this Act; or

(b) notify dealers or otherwise publish on or in relation to any
goods or services, price stated or calculated to be understood as the
minimum price which may be charged on the resale of the goods or services
in Nigeria.

(3) The provisions of paragraph (a) of subsection (2) of this section
does not affect the enforceability of an agreement except in respect of the
term or condition which is void by virtue of this Act.

(4) Nothing In this section shall be construed as precluding an
undertaking or an association or person acting on the undertaking's behallf,
from notifying to dealers or otherwise publishing prices recommended as
appropriate for the resale of goods or services supplied or to be supplied by
that undertaking.

65. -(1) The provistons of section 64 of this Act shall apply to
patented goods, including goods made by a patented process.

(2) Notice of any term or condition which is void by virtue of the
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pravisions of section 64 of this Act, or which would be so void if inchided in an
agreement relating to the sale of patented goods, is of no effect for the purpose
of limiting the right of a dealer to dispose of those goods without infrin gement
of the patent.

(3) Nothing contained in this Act or this section shall affect the
validity, as between the parties to an agreement and their successors, of any
term or condition of

(a) alicence granted by the proprietor of a patent or a licensee under
any such licence; or

(b) any assignment of a patent so far as it regulates the price at which
goods produced or processed by the licensee or assignee may be sold by him.

66. -(1) It is unlawful for an undertaking to withhold supplies of any
goods or services from a dealer seeking to obtain them for resale on the ground
that the dealer: .

(a) has sold goods or services obtained either directly or indirectly
from that undertaking at a price below the resale price or has supplied them
either directly or indirectly to a third p'arty who had so done; or

(b) 1s likely, if the goods or services are supplied to that dealer, to sell
them at a price below the resale price, or supply them either directly or
indirectly to a third party who would be likely to do so.

(2) In this section, "the resale price" in relation to a sale of any
description, means the price:

(a) notified to the dealer or otherwise published by or bn_behalf of a
supplier of the goods or services in question, whether lawfully or not, as the
price or minimum price which is to be charged on or is recommended as
appropriate for a sale of that description; or

(b) prescribed or purporting to be prescribed for that purpose by an
agreement between the dealer and any such supplier. |

(3) Where, under this section, it would be unlawful for an undertaking

to withhold supplies of goods or services, it is also unlawful for the undertaking
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to cause or procure any other undertaking to do so.

67.-(1) For the purposes of this Part, an undertaking shall be treated
as withholding goods or services from a dealer if:

(a) the undertaking refuses to supply those goods or services to the
order of the dealer;

(b) the undertaking refuses to supply those goods or services to the
dealer except at prices or on terms or conditions as to credit, discount or
other matters which are significantly less favourable than those at or on
which the undertaking normally supplies those goods or services to other
dealers carrying on business in similar circumstances; or

(c) although the undertaking enters into an agreement to supply

goods or services to the dealer, the undertaking treats the dealer in a manner

significantly less favourable than that in which it normally treats other such

dealers in respect of times or methods of delivery or other matters arising in
the execution of the agreement.

(2) An undertaking shall not be treated as withholding goods or
services on-any ground mentioned in this Part if, in addition to that ground,
the undertaking has other grounds which, standing alone, would have led the
undertaking to withhold those goods or services.

(3) Subject to subsection (5) of this section, where in proceedings
brought against an undertaking in respect of a contravention of the
provisions of subsection (1) of section 66 of this Act, the matters specified in
subsection (4) of this section are proved, it shall be presumed, unless the
contrary is proved, that the goods or services concemed were withheld on
the ground that the dealer had acted or was likely to act as described in
subsection (1) of section 66 of this Act.

(4) The matters referred to in subsection (3) are as follows:

(a) supplies of goods or services were withheld from a dealer;

(b) during a period ending immediately before the supplies were so

withheld, the undertaking was doing business with the dealer or was

C 1435
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supplying goods or services of the same description to other dealers carrying
on business in similar circumstances; and

(c) the dealer, to the undertaking's knowledge, had within the
preceding six months, acted as described in paragraph (a) of subsection (1) of
section 9 of this Act or had indicated its intention to act in relation to the goods
or services in question.

(5) The prbvisions of subsections (3) and (4) of this section shall not
apply where the proof that goods or services were withheld consists only of
evidence of requirements imposed by the undertaking in respect of the time at
which or the form in which payment was to be made for goods or services
supplied or to be supplied.

68.-(1) Where the Commission determines that an agreement or
decision contravenes the provisions of this Act, it shall serve an order on the
parties concerned stating the reasons for its decision and requiring the parties to
cease their anti-competition practices.

(2) Any person who has suffered a loss as a result of any restrictive
agreement or decision may make a complaint to the Commission and the
Commission may, if it is satisfied that the circumstances of the case so warrant,

exercise any of the powers granted to it under this Act as it deems fit, provided

that an aggrieved person may apply to the Tribunal for an order against the

parties whose agreement or decision is anti-competitive and the Tribunal may

by order determine the amount of compensation to be paid to the aggrieved

person.

69.-(1) Nothing in this Act prohibits:
(a) combinations or activities of employees for the reasonable

protection of employees.
- (b) arran'gemems for collective bargaining on behalf of employers

and employees for the purpose of fixing minimum terms and conditions of

‘employment;

“(c) activities of professional associations designed to develop or
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enforce standards of professional qualifications.
(d) a contract or an arrangement among partners, none of whomisa

body corporate, in so far as it contains provisions in relation to the terms of

‘the partnership or the conduct of the partnership business or in relation to

competition between the partnership and a party to the contract,

arrangement or understanding while that party is, or after that party ceases to

‘beapartner;

(e) a contract of service or a contract for the provision of services in
so far as it contains provisions by which a person, not being a body
corporate, agrees to accept restrictions as to the work, whether as an
employee or otherwise, in which that person may engage during or after the
termination of the contract. This period shall be no longer than two (2) years;

(f) a contract for the sale of a business or shares in the capital of a

‘body corporate carrying on business in so far as it contains a provision that 1s

solely for the protection of the purchases in respect of the goodwill of the

body corporate; or

(g) any act done to give effect to a provision of a contract or an
arrangement referred to in paragraphs (a) to (f) of this subsection.

(2) With respect to professional services provided by professional
associations listed in Schedule I to this Act, the Commission may 1issue
guidelines for the application of certain provisions of this Act to the supply
of services or conduct of business by members of such professional
associations; and

(i) for the purposes of this subsection, the Commission shall from
time to time review professional associations to be included in the list in
Schedule I to this Act with a view to determining which associations are
eligible to be accorded privileges and exemptions with respect to the
application of any of the provisions of this Act; and

(i1) any privileges or exemptions granted by the Commission under

this subsection shall be consistent with the provisions of this Act.

C 1437
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(3) The Commission shall as considered appropriate develop and
publish procedural rules to be applied to group inquiries. .

70.-(1) An undertaking that makes or enters into an agreement or
decision declared unlawful under this Part commits an offence arid liable on
conviction: .

(a) where the undertaking is a natural person, to imprisonment not

exceeding a term of five years, or to a fine not exceeding Fifty Million Naira or

to both fine and imprisonment;

(b) where the undertaking is a body corporate, it shall be liable on
conviction to a fine not exceeding ten per cent of its turnover in the preceding
business year.

(2) Where the offence is committed by a body corporate, each director
of the body corporate shall be liable to be proceeded against and on conviction
dealt with as spec'rﬁed in paragraph (a) of subsection (1) of this section.

(3) An undertaking that_fails to obey an order served by the
Commission under subsection (1) of section 68 of this Act commits an offence:

(a) where the undertaking is a natural person, it shall be liable on
conviction to imprisonment for a term not exceeding three years, or to payment
of a fine not exceeding fifty million Naira or to both fine and imprisonment:
and

(b) where the undertaking is a body corporate, liable on conviction to
a fine not exceeding ten per cent of its turnover in the'precedin g business year.

(4) Where the offence is committed by a body corporate, each director
of the body corporate shall be liable to be proceeded against and on conviction
dealt with as specified in paragraph (a) of subsection (1) of this section.

PART IX - ABUSE OF A DOMINANT POSITION

71. -(1) For the purpose of this Act, an undertaking will be generally

considered to be in adominant position if it is able to act without taking account

of the reaction of its customers, consumers or competitors.

(2) Abuse of dominant position in a relevant market occurs where an
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undertaking enjoys a position of economic strength enabling it to prevent
effective competition being maintained on the relevant market and having
the power to behave to an appreciable extent independently of its
competitors, customers and ultimately of the consumers.

72. For the purpose of delineating the relevant market under this
Act, the criteria that shall be taken into account include:

(a) the geographical boundaries that identify groups of sellers and
buyers of goods or services within which competition is likely to be
restrained; .

(b) the goods or services which are regarded as interchangeable or
substitutablé by the consumer by reason of their characteristics, prices and
the intended use; and

(c) the suppliers to which consumers may turn to in the short term,

if the abuse of dominance leads to a significant increase in price or to other

~ detrimental effect upon the consumer.

73. -(1) Subject to the provisions of subsection (3) of this section,
any abuse by one or more undertakings of a dominant position in a market is
prohibited. )

(2) For the purpose of assessing market dominance, account shall
be taken in particular of:

(a) the market share of the undertaking or undertakings concerned
in the relevant market;

(b) its or their financial power;

(c) its or their access to supplies or markets;

(d) its or their links with other undertakings;

(e) legal or factual barriers to market entry by other undertakings;

(f) actual or potential competition by undertakings established
within or outside the scope of application of this Act;

(g) its or their ability to shift supply or demand to other goods or

scrvices; and
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- (h) as well as the ability of the opposite market side to resort to other
undertakings.

(3) An undertaking shall not be treated as abusing a dominant
position if its conduct:

(a) contributes to the improvement of production or distribution of
goods or services or the promotion of technological or economic progress,
while allowing consumers a fair share of the resulting benefit;

(b) is indispensable to the attainment of the objectives referred to in
paragraph (a) of this subsection; and

(c) does not afford the undertaking the possibility of eliminating
competition in respect of a substantial part of the goods or services concerned.

(4) An undertaking may be considered as abusing its dominant
position with regard to paragraph (c) of subsection (3) of this section if the
Commission is satisfied that its activities:

(@) have the effect of unreasonably lessening competition in a
market; and

(b) impede the transfer or dissemination of technology.

(5) Forthe purposes of this Act:

(a) “exclusive dealing” means any practice whereby an undertaking:

(1) as a condition of supplying goods or services to a customer,
requires the customer:

(a) to deal only or primarily in goods or services supplied or designed
by the undertaking or its nominee; or

(b) to refrain from dealing in a specified class or kind of goods or
services, except as supplied by the undertaking or its nominee: or

(1) induces a customer to meet a condition referred tc; in subparagraph
(1) of paragraph (a) of this subsection by offering to supply goods or services to
the customer on more favourable terms or conditions if the customer agrees to

meet that condition;

(b) “exclusive dealing” also means any practice whereby an
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undertaking, as a condition of purchasing a specified class or kind of goods

2 or services from a supplier, requires the supplier to refrain from supplying

3 the same class or kind of goods or services to other undertakings; and

4 (c) “market restriction” means any practice whereby an

5 undertaking, as a condition of supplying goods or services to a customer,

6 requires that customer to distribute the goods or services only in a defined

7 - market or exacts a penalty of anv kind from the customer if the customer

8 distributes the goods or services outside a defined market.

9 74. -(1) Where the Commission finds that an undertaking has  Consequences of
10 abused or is abusing its dominant position in a market, the Commission shall Egzmzi::
11 prepare a report indicating the practices that constitutes the abuse and shall:

12 (a) notify the undertaking of its findings accompanied by a copy of

13 ‘the report; and

14 (b) direct the undertaking to immediately cease the abusive

15 practice.

16 - (2) The provisions of this section shall not apply to exclusive

17 dealing arrangements or market restrictions between or among affiliated or

18 interconnected undertakings.

19 (3) An undertaking that abuses its dominant position in a market

20 commits an offence under this Act and shall on conviction be liable to a fine

21 of not less than ten per cent of its turnover in the preceding business year or

22 such higher percentage as the court may determine under the circumstances

23 I of the particular case,

24 75. -(1) Anundertaking that {ails to cease an abuéive practice after Penaltics for
25 receiving an order of the Commission to that effect commits an oftence and h :‘Llnj iﬂiii
26 on conviction liable to a fine not exceeding ten per cent of its turnover in the

27 preceding business year or to such higher percentage as the court may

28 determine given the circumstances of the particular case.

29 (2) Any director of an undertaking found liable for an otlence

30 ander subsection {1) of this section shall on conviction be hable to
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imprisonment for a term not exceeding three years, or to payment of a fine not
exceeding Fifty Million Naira or to both fine and imprisonment.

76. Where upon receipt of the directive under subsection (1) of
section 74 of this Act, the undertaking or undertakings concerned submits or
submit to the Commission the measures it or they propose to take to cease the
abusive practice and a timetable for giving effect to the measures, and the
Commission 1s satisfied as to the measures, the Commission may decide not to
proceed with the institution of necessary action that will lead to the punishment
and penalties prescribed in section 75 of this Act against the undertaking or
undertakings.

PART X - MONOPOLY

77. Where 1t appears to the Commission that there are grounds for
believing that a monopoly situation may exist in relation to the production or
distribution of goods or services of any description, or in relation to exports of
goods or services of any description from Nigeria, it shall cause an
investigation to be held mto a particular sector of the economy or into a
particular type of agreements across various sectors to determine the extent of
the situation in relation to the market.

78. For the purposes of this Part, a monopoly situation shall be taken
to exist in relation to:

(a) the supply of goods of any description;

(b) the supply of services of any description; or

(c) the exports of goods of any description from Nigeria, to the extent
it has an effect on competition in a market in Nigeria,
as may be prescnbed i regulations made from time to time by the
Commission.

79. When conducting a monopoly investigation under section 77 of
this Act, the Commission may:

(a) exercise any of its powers, as contained under section 30 of this

Act.
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l (b) require any person or body corporate to furnish the

2 Commission with such information as the Commission may consider

3 necessary for the purposes of conducting such investigation.

4 80. -(1) Any power conferred on the Commission under the - Supplementary

| rOvisions as 1o

5 provisions of this Act to require a person or body corporate to furnish ?‘:fmfﬂ“ﬂ“‘
6 information shall be exercisable by notice in writing served on that personor  "o™20"

7 body corporate.

8 81.-(1) A person or body corporate who refuses or willfully Penalties for

refusal to furnish

9 neglects to furnish to the Commission information required under this Act ﬂm:m;;n
10 commits an offence and is liable on conviction to a fine not exceeding ten

3 million Naira.
12 (2) A person who furnishes information or makes a statement

13 required by the Commission under this Act knowing that such statement is

14 false in any material respect or recklessly makes a statement which is false in

IS5 any material way, commits an offence and liable on conviction to a term of

16 _imprisonment not exceeding two years or to a fine not exceeding two million

17 Nairaor to both fine and imprisonment.

18 82. An order for amonopoly investigation under section 77 of this  Order for

19  Actshall: vesvemion
20 (a) specify the description of goods or services to which the order

21 relates;

22 ~ (b) state whether it relates to the supply of goods or to export of

23 goods from Nigeria or both wheré it relates to goods; and

24 - (c)specify the part of Nigeria in respect of which the investigation

25 is to be limited where it is to be limited to a part of Nigeria.

26 83. -(1) Any person or body corporate may make a request for 8  Request for a
27 monopoly investigation to the Commission. :::{cft?;zwv
28 - (2) A monopoly investigation may be referred to the Commission

29 by a court, a body corporate, agency of the government of the Federation or

30 any State or Local Government of the Federation.
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(3) In responding to a request or referral referred to in subsections (1)
and (2) of this section, the Commission may limit its report to:

(a) whether a monopoly situation exists in relation to the matters set
out in the request or reference;

(b) where a monopoly situation is determined to exist, which of the
provisions of this Act are applicable;

(c) the undertaking or undertakings in whosé favour the monopoly
situation exists;

(d) the acts taken by way of anti-competition practices or otherwise
by the undertaking or undertakings concerned to exploit or maintain the
monopoly situation or to further an anti-competitive practice; and.

(e) any action or omission on the part of the undertaking or
undertakings concemned attributable to the existence of the mohopoly situation
and, if so, by what manner it is so attnibutable.

84. Where the Commission gives a direction under this Act with
respect to a request for or a referral of a monopoly investigation, 'tlie
Commission shall notify all relevant parties in writing and shall place a notice
of such direction on the website of the Commission.

85. -(1) The Commission shall furnish to the Tribunal reports on
completed monopoly investigations at such times or intervals as may be agreed
from time to time between the Tribunal and the Commission.

(2) In making a report on a monopoly investigation, the Commission
shall include in the report definite conclusions on the quéstions or. issues that
prompted the investigation, together with an account of the Commission's
reasons for those conclusions. I

(3) Where the Commission finds that a monopoly situation exists and
that facts found by the Commission in pursuance of its investigation operate or
may be expected to operate against the public interest, its report shall specify
those facts and the particular effects which in the Commission's opinion, those

facts have or may be expected to have.
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(4) The Commission:

(a) shall, as part of any investigation under this Part, consider the
actions to be taken to remedy or prevent any adverse effects resulting from a
monopoly situation; and

(b) may, if it thinks fit, include in its report on a monopoly

investigation recommendations in support of the actions to be taken.

(5) The phrase "action to be taken" in paragraphs (a) and (b) of

subsection (4) of this section means the action to be taken:

(a) by the Minister or any other Minister of the Government of the
Federation or any department or agency of Government where the resulting
adverse effects affects the sphere of responsibility or the statutory function
of any Minister or of any of the departments or agencies of Government; or |

(b) by the undertaking or undertakings in whose favour the
monopoly situation in question exists.

86. -(1) Upon the commencement of a monopoly investigation
under this Part, the Commission shall specify a period within which the
Commission is to report on the monopoly investigation. -

(2) Where a report of the Commission is not made before the end of
the period specified by the Commission under subsection (1) of this section,
or if one or more extended periods allowed for making the report under
subsection (3) of this section is not met before the end of that extended
period or of the last of those extended periods, as the case may be, the
investigation shall cease to have effect and no action or, if action has already
been taken, no further action shall be taken in relation te that investigation.

(3) Where a monopoly investigation cuts across the sphere of
responsibilities of more than one Minister and the period of reporting on an
investigation has already been extended once or more than once under any
direction issued under this subsection, a joint directive of all the Ministers
concerned may be issued allowing the Commission such extended period to
report on the reference as may be specified in the direction. .
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87. (1)The provisions of this section shall have effect where a report
of the Commission on a monopoly investigation is referred to the Tribunal with
the conclusions of the Commission that:

(a) a monopoly situation exists and that facts found by the
Commission in 1its investigations operate or may be expected to operate,
against the public interest; and

(b) a report of the Commission herein shall specify particular adverse
eftects adverse of the monopoly situation to the public interest.

(2) The Tribunal may, based on the findings of the Commission
pursuant to subsection (1) of this section exercise any of its powers under this
Act or make such orders as considered necessary for the purpose of remedying
or preventing the adverse effects specified in the report.

(3) An order of the Tribunal made under subsection (2) of this section
may, in particular:

(a) declare an agreement to be unlawful to such extent and in such
circumstances as may be provided by this Act or regulations made under this
Act:

(b) require any party to any such agreement as may be specified or

- described in the order to terminate the agreement within such time as may be so

specified, either wholly or to such extent as may be specified;
. (c) require a person supplying goods or services to publish a list of

prices, with or without such further information as may be specified or

described in the order;

_ (d)prohibit or restrict the acquisition by any undertaking of the whole

or part of another undertaking; or -

(e) provide for the division of any undertaking by the sale of any part

-of its shares, assets or otherwise for which purpose all the activities carried on

- by way of business by any one undertaking or by any two or more

interconnected undertakings may be treated as a single business or for the

division of any group of interconnected undertakings and for all such matters



2016

Federal Competition and Consumer Protection Bill, 2016

C 1447

N = - T R T ~ S ¥ R O

o O 1N R W= D0 N W N - O

as may be necessary to effect or take account of the division, including:

(i) the transfer or vesting of property rights, liabilities or
obligation;

(11) the adjustment of contracts, whether by discharge or reduction
of any liability or obligation or otherwise;

(1it) the creation, allotment, surrender or cancellation ot shares,
stock or securities;

(iv) the formation or winding up of an undertaking or association,
corporate or unincorporated, or the amendment of the memorandum and
articles or other instruments regulating any undertaking or association;

(v) the extent to which and the circumstances in which provisions
of the order affecting an undertaking or association in its share capital,
constitution or other matters may be altered by the undertaking or
association and the registration under any enactment of the order by
undertakings or associations so affected; or

(vi)the continuation with any necessary change of parties of any
legal proceedings.

(4) The reference in paragraph (e) of subsection (3) of this section
to the division of an undertaking shall be construed as including a reference
to the separation by the sale of any part of any shares or assets concerned of
undertakings which are under joint control.

(5) In determining whether or not and to what extent or in what
manner to exercise any of the powers referred to in subsection (2) of this
section, the Tribunal shall take into account the objectives of this Act.

(6) Where a report made pursuant to subsection (1) of this section
specifies that the undertaking in whose favour the monopoly situation exists
is a body corporate fulfilling the following conditions, that is:

(a) that the affairs of the body corporate are managed by its
members; and #

(b) that by virtue of any enactment, those members are appointed
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by a supervising Minister of that body corporate,
the Tribunal shall, if requested, receive representations from the Minister who
appointed members of that body corporate and shall consider such
representations before making any orders or exercising any powers.

(7) In relatibn to any such undertaking as is mentioned in subsection
(6) of this section, the powers exercisable by virtue of subsection (2) of this
section shall not include the powers specified in paragraph (e) of subsection (3)
of this section.

88.-(1) The provisions of this section shall apply to an order made

under section 87 of this Act.

(2) An order made under section 87 of this Act declaring anything to
be unlawful shall apply to all undertakings or to such undertakings as may be

specified or described in the order.

~(3) Nothing in any order made under section 87 of this Act shall have

effect so as to apply to any undertaking in relation to its conduct outside

Nigeria, unless that undertaking is:
' (a) acitizen of Nigeria; or

(b) a body corporate incorporated under the Companies and Allied
Matters Act, CAP C20 Laws of the Federation of Nigeria, 2004 and carrying on
business in Nigeria, either alone or in partnership with one or more other
undertakings.

(4) An order to which this section applies may be extended so as to
prohibit the carrying out of any agreement aiready in existence on the date on
which the order is made.

(5) Nothing 1n any order to which this section applics shall have the
effect as to restrict any act for the purpose of restraining an infringement of 4
Nigerian patent or so as to restrict any undertaking as to the conditions which it
attaches to a licence to do anything the doing of which would, but for the
licence. be an iﬁﬁ'ingement ofaNigerian patent.

(6) The Tribunal shall inciude tn an order made under seciton 87 of
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this Act the power to give any directive to a person, body corporate or
assoclation specified in the order:

(a) to take such steps within its competence as may be specified or
described in the direction for the purpose of carrying out, or securing
compliance with the order; or

(b) to do or refrain from doing anything so specified or described
which the person, body corporate or association may be required by the
order to do or refrain from doing, and may authorize the Minister in charge
of the person, body corporate or association to vary or revoke any directives
SO given.

(7) Prior to making any order under section 87 of this Act, the
Tribunal shall publish, in such manner as it deems appropriate, a notice:

(a) stating its intention to make the order;

(b) indicating the nature of the provisions to be embodied in the
order; and

(c) requesting any person, body corporate or association whose
interest i1s likely to be affected by the order and who 1s desirous of making
representations in respect of the order to do so in writing within thirty days
from the date publication of the notice for consideration by the Tribunal.

PART XI - PRICE REGULATION

89.-(1) For the purpose of regulating and facilitating competition
only, the President may, from time to time, by order published in the Federal
Gazette, declare that the prices for goods or services specified in the order
shall be controlled in accordance with the provisions of this Act.

(2) The President shall not make an order under subsection (1) of
this section unless the President is satisfied that:

(a) goods or services to which the order relates are or will be
supplied or acquired in a market in which competition is limited or is likely
to Be lessened;

(b) it 1s necessary or desirable for the prices of those goods or
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services to be controlled in accordance with this Act in the interest of users,

consumers, or, as the case may be, suppliers; and

(¢) any such declaration of price regulation is narrowly designed,
both in terms of duration and the list of goods and services affected, as is
necessary to remedy the effects of the absence of competition in the relevant
market.

(3) An order shall not be made under subsection (1) of this section
prior to the submission to the President of a report of the Commaission assessing
the state of competition in the relevant market and providing recommendations
on the desirability and likely effects of implementing price regulation or other
remedies.

(4) Any order made under subsection (1) of this section shall identify
the goods or services to which it pertains by:

(a) adescription of the goods or services;

(b) a description of the kind or class of the goods or services;

(¢) a description of the market to which the goods or services belong;

and

(d) the specification of the sector of the economy affected or likely to
be affected.

(5) Any order made under subsection (1) of this section shall specity
the date on which it shall expire.

90.-(1) The President may, by notice in writing, require the
Commiuission to report by such date as the President shall specify in the notice,

on the need to amend, vary or revoke an order made under section 89 of this

Act.

(2) Upon the issuance of a notice to the Commaission under subsection
(1) of this section:
(a) the Commission shall cause to be published in such manner as the

Commission may consider appropriate, including the mass media, a notice:

(i) stating that the requirement has been made and specifying the
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l matter to which tt pertains; and
2 (11) inviting interested persons to present their views on that matter
3 to the Commission, and specifying the time and manner within which they
4 may do so; and
5 (b) the Commission shall not submit a report to the President until
6 it has given a reasonable opportunity to interested persons to furnish their
7 views in accordance with the requirement of paragraph (a) (ii) of this
8 subsection.
9 (3) The Commaission may at its discretion recommend to the
10 President to amend, vary or revoke an order made under section 89 of this
11 Act.
12 (4) The President shall cause a copy of every report submitted by
[3 the Commission under this section to be published in such manner as
14 considered appropriate.
15 91.-(1) For the purpose of this Part, “regulated goods” or Regulated goods

or services to be

16 “regulated services” mean goods or services in respect of which there is for Zﬁgﬂﬁlz -
17 the time being in force an order made under section 89 of this Act. authorized prices
18 (2) Within a reasonable period after an order under section 89 of
19 this Act 1S made, the Commission shall set and cause to be published an
20 authorized price of the regulated goods or services that are the subject of the
21 order.
22 (3) Following the publication of an authorized price by the
23 Commission pursuant to subsection (2) of this section, an undertaking shall
24 not supply the regulated goods or services in Nigeria other than for the
25 authorized price.
26 (4) Any provision of an agreement in violation of the provisions
27 subsection (3) of this section is unenforceable.

28 (5) A person who violates any of the provisions of this Part
29 commits an offence and liable on conviction to a fine not exceeding Fifty
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(6) A body corporate that violates any of the provisions of this Part
commits an oftence and liable on conviction to a fine not exceeding ten per cent
of the turnover of the body corporate in the business year preceding the date of
the commission of the offence.

(7) Each director of the body corporate referred to in subsection (6) of
this section shali be liable to be proceeded against and on conviction dealt with
as specified in subsection (5) of this section.

92.-(1) Any undertaking that supplies or distributes regulated goods
or services shall retain all accounting and costing records on the regulated
goods or services as the Commission may from time to time specify either in
relation to suppliers or distributors of those goods or services generally or in
relation to a particular supplier or distributor of the goods or services.

(2) Any undertaking that supplies or distributes iregulated goods or
services shall retain the records referred to in subsection (1) of this section for a
period of three years from the date of the revocation or expiry of the order in
respect of the regulated goods or services to which they relate.

PART XII - MERGERS

93.-(1) Forthe purposes of this Act:

(a) a merger occurs when one or more undertakings directly or
indirectly acquire or establish direct or indirect control over the whole or part of
the business of another undertaking; and

(b) a merger contemplated in paragraph (a) of this subsection may be
achieved in any manner, including through:

(1) the purchase or lease of the shares, an interest or assets of the other
undertaking in question;

(i) the amalgamation or other combination with the other
undertaking in question; or

(iii) a joint venture.

(2) For the purposes of subsection (1) of this section, an undertaking

has control over the business of another undertaking if it:
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(a) beneticially owns more than one half of the issued share capital
or assets of the undertaking;

(b) 1s entitled to cast a majority of the votes that may be cast at a
general meeting of the undertaking or has the ability to control the voting of
a majority of those votes, either directly or through a controlled entity of that
undertaking;

(c) 1s able to appoint or to veto the appointment of a majority of the
directors of the undertaking;

(d) i1s aholding company, and the undertaking is a subsidiary of that
company as contemplated under the Companies and Allied Matters Act,
CAPC20,LFN, 2004;

(e) 1n the case of an undertaking that 1s a trust, has the ability to
control the majority of the votes of the trustees, to appoint the majority of the
trustees or to appoint or change the majority of the beneficiaries of the trust;

(t) In the case of an undertaking that is a close corporation, owns
the majority of members' interest or controls directly or has the right to
control the majority of members' votes in the close corporation; or

(g) has the ability to materially influence the policy of the
undertaking in a manner comparable to a person who, in ordinary
commercial practice, can exercise an element of control referred to in
paragraphs (a) to (f) of this subsection.

(3) For the purposes of subsection (1) of this section, an
undertaking shall not be deemed to exercise control over the business of
another undertaking where:

(a) credit institutions or other financial institutions or insurance
companies, the normal activities of which include transactions and dealing
in securities for their own account or for the account of others, hold on a
temporary basis securities which they have acquired in an undertaking with

a view to reselling them, provided that they do not exercise voting rights in

respect of those securities with a view to determining the competitive
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behaviour of that undertaking or provided that they exercise such voting rights
only with a view to preparing the disposal of all or part of that undertaking or of
its assets or the disposal of those securities and that any such disposal takes
place within one year of the date of acquisition; that period may be extended by
the Commission on request where such institutions or companies can show that
the disposal was not reasonably possible within the period set;

(b) control is acquired by an office holder according to the laws of the
Federation relating to liquidation, winding up, insolvency, cessation of
payments, compositions or analogous proceedings.

(4) Forthe purposes of this Act:

(a) a "small merger" means a merger with a value at or below the
threshold stipulated by the Commission by regulations;

(b)a "large merger" means a merger with a value above the threshold
stipulated by the Commission by regulations.

94.-(1) Subject to the notification threshold to be determined from
time to time as set out in this Part, a proposed merger shall not be implemented
unless it has first been notified to and approved by the Commission.

(2) The Commission shall by regulations determine:

(a) a threshold of annual turnover for purposes of determining the
categories of mergers contemplated in subsection (4) of section 93 of this Act:
and

(b) a method for the calculation of annual turnover to be applied in
relation to the threshold determined under paragraph (a) of this subsection.

(3) Prior to making a determination contemplated In subsection (2) of
this section, the Commission shall publish in the Federal Gazette anotice:

(a) setting out the proposed threshold and method of calculation for
purposes of this section; and

(b) invitin g written submissions on that proposal.

(4) Within 30 days after publishing a notice as required under

subsection (3) of this section, the Commission shall publish in the Federal
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] (Gazette a notice:

2 (a) setting out the threshold and method of calculation for purposes

3 ofthis section; and

4 (b) the effective date of the threshold.

5 95.-(1) When considering a merger or a proposed merger, the Consideration by

the Commission

6 Commission shall determine whether or not the merger is likely to of effec; Efa
substantially prevent or lessen competition, by assessing the factors set out xﬁz"ﬁ"“

8 In subsection (2) of this section.

9 (2) When determining whether or not a merger or a proposed

10 merger is likely to substantially prevent or lessen competition, the

11 Commission shall assess the strength of competition in the relevant market

12 and the probability that the undertakings in the market, after the merger, will

i3 behave competitively or co-operatively, taking into account any factor that

14 is relevant to competition in that market, including:

15 (a) the actual and potential level of import competition in the

16 market;

17 (b) the ease of entry into the market, including tariff and regulatory

18 barriers;

19 (¢) the level and trends of concentration, and history of collusion in

20 the market;

21 (d) the degree of countervailing power in the market;

22 (e) the dynamic characteristics of the market, including growth,

23 innovation, and product differentiation;

24 _ (f) the nature and extent of vertical integration in the market;

25 (g) whether the business or part of the business of a party to the

26 merger or proposed merger has failed or is likely to fail; and

27 (h) whether the merger or proposed merger will result in the

28 removal of an effective competitor.

29 (3) Where 1t appears that a merger or proposed merger is likely to
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substantially prevent or lessen competition, the Commission shall determine:
(a) whether or not the merger or proposed merger is likely to result in
any technological efficiency or other pro-competitive advantage which will be
oreater than, and offset, the effects of any prevention or lessening of
competition, while allowing consumers a fair share of the resulting benefit; and
(b) whether the merger or proposed merger can or cannot be justitied
on substantial public interest grounds by assessing the factors set out In

subsection (4) of this section.

(4) When determining whether a merger or proposed merger can or
cannot be justified on grounds of public interest, the Commission shall
consider the effect that the merger or proposed merger will have on:

(a) a particular industrial sector or region;

(b) employment; and

~ (¢) the ability of national industries to compete in international
markets.

96. -(1) A party toasmall merger:

(a) is not required to notify the Commission of that merger unless the

Commission requires it to do so in accordance with the provision of subsection

. (3) of this section; and

(b) may implement that merger without approval, unless it is required
to notify the Commission in accordance with the provisions of subsection (3)

of this section.

(2) A party to a small merger may voluntarily notify the Commission
of that merger at any time.

(3) Within six months after a small merger is implemented, the
Commission may require the parties to that merger to notify it of the merger in
the prescribed manner and form if| in the opinion of the Commission, having
regard to the provisions of section 95 of this Act, the merger may su bstantially

prevent or lessen competition.

(4) The notification of the merger referred to in subsection (3) of this
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section shall be published within five business days after receipt by the
Commissidn.

(3) A party to a merger to which subsection (4) of this section
applies may take no further steps to implement that merger until the merger
has been approved by the Commission with or without conditions.

(6) Within twenty business days after parties to a small merger
have fulfilled the notification requirement referfed to in subsection (3) of
this section, the Commission may extend the period in whuich it has to
consider the merger by a single period not exceeding forty business days
and, in that case, the Commission shall:

(a) issue an extension notice to any party who notified it of the
merger; or

(b) after having considered the merger as required under section
95 of this Act, issue a report in the prescribed form:

(i) approving the merger;

(ii) approvingthe merger subject to any conditions;

(iif) prohibiting implementation of the merger, if it has not been
implemented; or

(1v) declaring the merger to be prohibited.

(7) Where upon the expiry of the twenty business days provided for
in subsection (6) of this section, the Commission has not issued the
extension notice referred to in paragraph (a) of the subsection or, upon the
expiry of an extension period referred to in that subsection, the Commission
has not issued a report referred to in paragraph (b) of the subsection, the
merger shall be deemed to have been approved.

(8) The Commission shall:

(a) publish a notice of any decision it makes pursuant to this section
in the Federal Gazette; and

(b) issue written reasons for the decision if:

(1) itprohibits or conditionally approves a merger; or

a3
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(11) requested to do so by a party to amerger.

97. -(1) A party to a large merger shall notify the Commission of the
merger in the prescribed manner and form.

(2) The notification of the merger referred to in subsection (1) of this
section shall be published within five business days after receipt by the
Commission.

(3) The primary acquiring undertaking and the primary target
undertaking shall each provide a copy of the notice contemplated in subsection
(1) ot this section to:

(a) any registered trade union that represents the employees in the
acquiring and target undertakings respectively; or

(b) the employees or representatives of the employees of the
acquiring and target undertakings, if there are no such registered trade unions.

(4) The parties to a large merger shall not implement the merger
unless approved, with or without conditions, by the Commission in accordance
with the provisions of this Act.

(5) Any action undertaken by any party in violation of the provisions
of subsection (3) of this section shall be void and of no legal effect.

(6) The Commission may exercise any of the powers available to it
under this Act to render null and void any violation of the provisions of
subsection (3) of this section.

(7) An undertaking that violates the provision of subsection (3) of this
section commits an offence and liable on conviction to a fine not exceeding ten
percent of turnover of the undertaking in the business year preceding the date of
the commission of the offence or to such other percentage as the court may
determine having regard to the circumstances of the case.

98.-(1) Within sixty business days after the parties to a large merger
have fulfilled all notification requirements referred to in section 97 of this Act,

the Commission:

(a) may extend the period in which it has to consider the proposed
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merger to one hundred and twenty business days and issue an extension
notice to all parties to the merger; or

(b) after having considered the merger in accordance with the
provisions of this Act, issue areport in the prescribed form:

(i) approving the merger;

(1i)) approving the merger subject to conditions; or

(ii1) prohibiting implementation of the merger.

(2) Where upon the expiry of the sixty business day period
provided for in subsection (1) of this section, the Commission has not issued
an extension notice as provided for in that subsection or, upon the expiry of
an extension period contemplated in paragraph (a) of subsection (1) of this
section, the Commission has not issued a report referred to in paragraph (b)
subsection (1) of this section, the merger shall be regarded as having been
approved, subject to the provision of section 100 of this Act.

(3) Subject to the provisions of this Part, the Commaission shali:

(a) give to the parties applying for approval of a large merger its
decision and cause a notice of the decision to be published in at least two
national newspapers; and

(b) issue written reasons for its decision where:

(i) it prohibits or conditionally approves the merger; or

(i1) itisrequested to do so by a party to the merger.

99. The Commission may direct any of its officers to investigate a
merger, and may require any person or undertaking to provide information
In respect of the merger. .

100.-(1) The Commission may revoke its own decision to approve
or conditionally approve a small or large mergerif-(a) the decision was
based on incorrect information for which a party to the merger 1s
responstble;

(b) the approval was obtained by deceit;

(c) the parties fail to implement the merger within twelve months
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Investigation of
a proposed merger

Revocation of
merger approval



C 1460 Federal Competition and Consumer Protection Bill, 2016 2016

| afterthe approval was granted: or

2 (d) an undertaking concermned has breached an obligation attached to
3 the decision of the Commission approving the merger.

4 (2) Where the Commission revokes its decision approving a merger
5 under subsection (1) of this section, it may prohibit that merger even though
6 any time limit set out under the relevant provision of this Part may have eiapsed
7 and the merger was approved on account of the fatlure of the Commission to
8 reach a decision within the period prescribed under this Act.

E;:;ﬁ :’f"‘e 9 101.-(1) The Minister shall be entitled to make representations to the
10 Commission with respect to any merger which is under consideration by the
1T  Commission.

12 (2) Subject to the overriding objectives of this Act, the Commission
13  shall have special regard to the representations made by the Minister in arriving
14  atthe decision on a merger notification.

15 (3) Further to the provisions of subsections (1) and (2) of this section,
16 the Minister may participate as a party in any merger proceedings before the
17 Commission in the prescribed manner.

E:::g;;?nh;a;ger 18 102.-(1) In making a determination in respect of a merger

proceedings 19 notification, the Commission may hear any person, other than parties to the
20  merger, who in the opinion of the Commission 1s able to assist in making a
21  determination or the merger notification.

22 (2) Before making a determination in relation to a merger or a
23 proposed merger, the Commaission may decide to hold a hearing publicly or in
24  private and shall appoint a date, time and place for holding the hearing and give
25 notice of the date, time, and place so appointed and of the matters to be
26 considered at the hearing to the persons entitled to be present at the hearing.
grot:;:;?; zi; 27 103.-(1) Any undertaking making a merger notification shall furnish
f::hpgség::;f:;n 28 to the Commission such documents and information as may be required in the
29 consideration of the merger or proposed merger to enable the Commission

exercise their functions under this Act.

J
-
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(2) Any undertaking who has given notice in respect of a merger or

2 proposed merger may at any time, by notice in writing to the Commission,

3 advice the Commission that it does not wish to proceed with the

4 implementation of the merger and the Commission shall accordingly not

5 give a decision on the notification.

6 104. A person aggrieved by the Commission's decision under this  Appeals

7 Part may file an application for review before the Tribunal and where the

8 decision relates to a decision of the Tribunal, to the Federal High Court.

9 PART XIII - REGULATED INDUSTRIES

10 105. Notwithstanding the provisions of any other law but subjectto  Supremacy of

| 1 the provisions of the Constitution of the Federal Republic of Nigeria, in all ggg%%;n and

12 matters relating to competition and consumer protection, the provisions of Protection Act

13 this A ct shall override the provisions of any other law.

14 106. -(1) The operation by an undertaking in an industry affected  Designation of
regulated industries

15 by an order relating to price regulation under this Act is sufficient to make

16 such an undertaking a member of a regulated industry for the purpose of this

17 Part during the period that the order is in effect.

18 (2) In so far as this Act applies to an industry or sector of an industry

19 that is subject to the jurisdiction of another government agency by the

20 provisions of any other law, in matters or conducts which affect competition

21 and consumer protection, this Act shall be construed as establishing a

22 hierarchical jurisdiction between the Commission and the relevant

23 government agency, with the Commission having precedence over and

24 above the relevant governmentagency.

25 (3) The Commission may, from time to time, by a ruling, declare

26 that the industries specified in that ruling shall be regulated industries for the

27 avoidance of conflicts between the powers and functions of the Commission

28 conferred by or under this Act and the powers and functions of any other

29 government agency as contained in any other law, rule or regulation in force.

30 (4) The Commission shall not make a ruling under subsection (2)
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of this section unless it is satisfied that:

(a) the industries to which the ruling relates are or will be subject to
regulations made by a government agency with authority to regulate the
activities of undertakings operating in such industries or the terms under which
goods or services are supplied in such industries:

(b) it is necessary or desirable for such industries to be designated as
regulated industries in the interests of users, consumers, or, as the case may be,
suppliers; or -

. (c) the ruling is designed in a manner necessary to minimize
confusion as to the powers of the Commission and those of other regulatory
agencies.

(5) Any ruling made by the Commission pursuant to this Part may be
published in any manner the Commission may deem fit, including publication
in the Federal Gazette and two national dailies.

(6) The Commission shall negotiate agreements with any government
agencies 1dentified in its ruling to coordinate and harmonize the exercise of
jurisdiction over competition matters within the relevant industry or sector, and
to ensure the consistent application of the provisions of this Act.

(7) A gbvemmem agency or regulatory authority, which in
accordance with the provision of an existing law or régulation has jurisdiction
in respect of an industry or sector, shall commence negotiation of agreements
with the Commission as anticipated in subsection (5) of this section and shall
conclude such negotiations within one year thereof, and in respect of matters
within its jurisdiction, may exercise its jurisdiction by way of such an
agreement, '

(8) Where the negotiations contemplated by subsection (6) above are

inconclusive, the areas of disagreement shall be referred to the Tribunal for

resolution, and such resolution by the Tribunal shall be binding on the parties.

107.-(1) Whenever it is alleged that a provision of this Act has been

contravened by an undertaking acting or operating within any regulated
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industry designated pursuant to section 106 of this Act, the undertaking
against whom such allegation is made must demonstrate that the conduct in
question was ordered or required by a regulatory agency possessing
jurisdiction over that regulated industry.

(2) Where the undertaking against whom an allegation referred to
in subsection (1) of this section is made demonstrates that the conduct in
question was ordered or required by a regulatory agency possessing
jurisdiction over the regulated industry, the Commission may proceed with
the issuance of a cease-and-desist order prohibiting the undertaking
concerned from further violations of the provisions of this Act.

PART XIV - SPECIFIC OFFENCES AGAINST COMPETITION

108. -(1) An undertaking shall not directly or indirectly:

(a) by agreement, threat, promise or any other means, attempt to
influence or conspire to influence upward or discourage the reduction of, the
price at which any other undertaking supplies, offers to supply or advertises
any goods or services; or

(b) refuse to supply goods or services to or otherwise discriminate
against any undertaking because of the pricing policy of that undertaking.

(2) The provision of paragraph (a) of subsection (1) of this section
shall not apply if the undertaking attempting to influence the conduct of
another undertaking and that other undertaking are interconnected
undertakings as defined by this Act or, as the case may be, principal and
agent,

(3) For the purposes of paragraph (a) of subsection (1) of this
section, the publication by an undertaking, other than aretailer, of any notice
or advertisement that mentions a resale price of any goods or services
constitutes an attempt to influence upward the selling price of those goods or
services, unless the resale price is so expressed as to make it clear to a
reasonable person that the goods or services may be sold at a lower price.

(4) An undertaking that violates any of the provisions of this
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section commits of an offence and:

(a) where the undertaking is a natural person, liable on conviction to
imprisonment for a term not exceeding three years or to payment of a fine not
exceeding ten million Naira or to both fine and imprisonment;

(b) where the undertaking is a body corporate, liable on conviction to
a fine not exce-eding ten per cent of its turnover in the preceding business year;
and .

(¢) in the case of a corporate body referred to in paragraph (b) of this
subsection, each director of the body corporate is liable to be proceeded against
and on conviction dealt with as specified in paragraph (a) of this subsection.

109. -(1) An undertaking shall not conspire, combine, agree or
arrange with another undertaking to:

(a) hmit unduly the facilities for transporting, producing,
manufacturing, storing or dealing in or supplying any goods or services;

(b) prevent, limit or reduce unduly, the manufacture or production of
any goods or services or to unreasonably enhance the price of any goods or
SEIrvices:

(c) unduly reduce competition in the production, manufacture,
purchase, barter, sale, supply, rental or transportation of any goods or services
or in the price of personal or property insurance;

(d) otherwise unduly restrain or injure competition.

(2) Nothing in subsection (1) of this section applies to a conspiracy,
cdmbination, agreement or arrangemen‘t which relates only to a service and to
standards of competence and integrity that are reasonably necessary for the
protection .of the public:

(a) inthe practice of a trade or profession relating to the service; or

(b) in the collection and dissemination of information relating to the
service,

(3) An undertaking that violates any provision of this section commits

an offence and:
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(a) where the undertaking is a natural person, liable on conviction
to imprisonment for a term not exceeding three years, or to payment of a fine
not exceeding ten million Naira or to both fine and imprisonment;

(b) where the undertaking is a body corporate, liable on conviction
to a fine not exceeding ten per cent ot its turnover in the preceding business
year; and
in the case of a body corporate referred to in paragraph (b) of this subsection,
each director of the body corporate is liable to be proceeded against and on
conviction dealt with as specified in paragraph (a) of this subsection.

110. -(1) Subject to subsection (2) of this section, it is unlawful for
two or more undertakings to enter into an agreement whereby:

(a) one or more of them agree not to submit a bid in response to a

call or request for bids or tenders; or

-
-

(b) as bidders or tenderers, they submit, m response to a eau,m
SR
request, bids or tenders that are arrived at by agreement between or amo'ng

themselves.

(2) This section shall not apply in respect of an agreement thatis

entered into or a submission that is arrived at only by undertakings eachH

which, in respect of every one of the others, is an affiliate.
(3) An undertaking that violates any provision of this swt@n
commuits an offence and: S
(a) where the undertaking is a natural person, iable on convictiqn
to imprisonment for a term not exceeding three years, or to payment of a fine
not exceeding ten nullion Naira or to both fine and imprisonment;
(b) where the undertaking is a body corporate, liable on conviction
to a fine not exceeding ten per cent of its turnover in the preceding business

year; and

(c) 1n the case ol a body corporate refeired to in paragraph (b) of

this subsection, each director of the body corporate j_s.-.ﬁgh,‘;le_@ be progeeded
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against and on conviction dealt with as specified in paragraph (a) of this
subsection.

111. Any person, who, in any manner, impedes, prevents or obstructs
any investigation or inquiry by the Commission under this Act commits an
offence and is liable, on summary conviction, to imprisonment for a term ot not
less than two years or to a fine of not less than two million Naira or to both fine
and imprisonment.

112. -(1) Anundertaking that:

(a) refuses to produce any document or to supply any information
when required to do so by the Commission under this Act,

(b) destroys or alters any document or causes a document to be
destroyed or altered; or

(c) intentionally withholds the production of a document within his
possession or control, commits an offence underthis Act.

(2) An undertaking that commits an offence under subsection (1) of
this section is:

(a) where the undertaking is a natural person, liable on conviction to
imprisonment for a term not exceeding three years, or to payment of a fine not
exceeding ten million Naira or to both fine and imprisonment;

(b) where the undertaking is a body corporate, it shall be liable on
conviction to a fine not exceeding ten per cent of its turnover in the preceding
business year; and

(c) in the case of a body corporate referred to in paragraph (b) of this
subsection, each director of the body corporate is liable to be proceeded against
and on conviction dealt with as specified in paragraph (a) of this subsection.

113. An undertaking that gives to the Commission or an authorized
officer of the Commission, any information which the imdertaking knowstobe
false or misleading commits an offence and:

(a) where the undertaking 1s a natural person, litable on conviction to

imprisonment for a term not exceeding two years, or to payment of a fine not
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exceeding ten million Naira or to both fine and imprisonment; (b)
where the undertaking is a body corporate, liable on convictiontoa fine not
exceeding ten per cent of its turnover in the preceding business year; and

(c) in the case of a body corporate referred to in paragraph (b) of
this subsection, each director of the body corporate is liable to be proceeded
against and on conviction dealt with as specificd in naragraph (a) of this
subsection.

114. A person who has been required to appear before thie  Fadure to auend
o7 give evidence

Comrnission and:

(i) without reasonable excuss, refuses or fails to appear; or

(ii) refuses tc take an oath or to inake an affirmaticn as a witness or
to answer a guestion put to him or her,
commifs an offence and is liabie on summary conviction to rmprisonmeni
for a term not exceeding three years, or 10 a fine not exceeding ten miition
Naira or to both iin¢ and imprisonment.

PART XV - CONSUMERS' RiGHTS
113.-(1Y The producer of a notice, documsnt Or visual Rightio

information in

representation that is roquired under this Act or any other law, to be plamand
| understandable

produced, provided or displayed (0 a consurner must produce, provide or 505"

display that notice, document or visual represcntation:
~{a)in the prescribed form, if any, for that notice, document or visisai
represeniation: or
(b) in plan language, it no form has been prescribed for that notice.
docuntent or visual representation
(2) For the purposes of this Act, a notice, document or visuat
representation is in plain language if it is reasonable to conclude that an
ordinary consumer of the ¢lass of persons for whom the notice. document or
+ visual representation is intended, with average literacy skills and minimal

experience as a ‘consumer of the relevant goods -or services. could be
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expected to understand the content, significance, and import of the notice,
document or visual representation without undue eftfort, having regard to:

(a) the context, comprehensiveness and consistency of the notice,
document or visual representation;

(b) the organization, form and style of the notice, document or visual
representation;

(c) the vocabulary, usage and sentence structure of the notice,
document or visual representation; and

(d) the use of any illustrations, examples, headings or other aids to
reading and understanding.

(3) The Commission may publish guidelines on methods for
assessing whether a notice, document or visual representation satisfies the
requirements of subsection (1) and (2) of this section.

116.-(1) An undertaking shall not display any goods or services for
sale without adequately displaying to the consumer a price of those goods or
SErvices.

(2) For the purposes of this subsection, a price 1s adequately displayed
to a consumer if, in relation to any particular goods or services, a written
indication of the price, expressed in the currency of the Federal Republic of
Nigeria, is annexed or affixed to, written, printed, stamped or located upon, or
otherwise applied to the goods or services or to any band, ticket, covering,
label, package, reel, shelf, or other thing used in connection with the goods or
services, or on which the goods or services are mounted for display or exposed
for sale; or published in relation to the goods or services in a catalogue,
brochure, newspaper, circular or similar publication available to the consumer,
or tothe public generally. |

(3) An undertaking shall not require a consumer to pay a price for any
goods or services higher than the displayéd price for those goods or services, or
if more than one price i-s concurrently displayéd, higher than the lower or

lowest of the prices so displayed.
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117. -(1) For the purposes of this section, a trade description is
applied to goods if it is:

(1) applied to the goods, or to any covering, label or reel in or on
which the goods are packaged, or attached to the goods;

(i1) displayed together with, or in proximity to, the goods in a
manner that 1s likely to lead to the belief that the goods are designated or
described by that description; or

(111) 1S contained in any sign, advertisement, catalogue, brochure,
circular, wine list, invoice, business letter, business paper, or other
commercial communication on the basis of which a consumer may request
or order the goods.

(2) An undertaking shall not knowinzly apply to any goods a trade
description that is likely to mislead consumers as to any matter implied or
expressed in that trade description or alter, deface, cover, remove or obscure
a trade description or trade mark applied to any goods in a manner calculated
to mislead consumers.

 (3) An undertaking shall not supply, offer to supply or display any
goods if the undertaking knows, reasonably could determine, or has reason
to suspect, that: .

(1) a trade description applied to those goods is likely to mislead
consumers as to any matter implied or expreséed in that trade description; or

(ii) a trade description or trade mark applied to those goods has
been altered.

118. An undertaking that offers or agrees to supply, or supplies,
any goods that have been used or are second-hand or have been re-
conditionéd, re-built or re-made, must apply a conspicuous notice to those
goods stating clearly that they have been used or are second-hand or have
been re-conditioned, re-built or re-inade.

119. An undertaking shall provide a written record of each

transaction to any consumer to whom any goods or services are sold or

Product labelling
and trade
description

Disclosure of
re-conditioned
or second-hand
goods

Sales recofds
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supplied, including in that record at least the following information:

(a) thﬁ_ undertaking's full name, or registered business name;

(b) the address of the premises at which, or from which, the goods or
services were sold or supplied;

(c) the date on which the transaction occurred:

(d) aname or description of any goods or services supplied or to be
supplied;

(e) the unit price of any particular goods or services supplied or to be
suppﬁed;.

(f) the quantity of any particular goods or services supplied or to be
supplied;

(g) thetotal price of the transaction, beforé any applicabie taxes;

(h) the amount of any applicable taxes; and

(1) the total price of the transaction, including any applicable taxes.

120. An undertaking shall not require, as a condition of offering to
supply or supplying any goods or services, or as a condition of entering into an
agreement oi transaction, that a consumer must;

(a) purchase any other particular goods or services from that
undertaking;

(b) enter into an additional agreement or transaction with the same
undertaking cr a designated third party; or

(c) agree 1o purchase any particular goods or services from a
designated third party,

unless the undertaking can demonstrate that the convenience to the consumer

in having those goods or services bundled outweighs the limitation of the

consumer’s right to choice, or that the bundling of those goods or services

- results in economic benefit for the consumer.. -

121. -(1) A consumer shall have the right to cancel any advance

- booking, reservation or order for any goods or services, subject to a reasonable
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charge for cancellation of'the order or reservation by the supplier or services
provider.

(2) For the purposes of this section, a charge is unreasonable if it
exceeds a fair amount in the circumstances, having regard to:

(1) the nature of the goods or services that were reserved, booked or
ordered:

(11) the length of notice of cancellation provided by the consumer;

(111) the reasonable potential for the supplier or service provider,
acting diligently, to find an alternative consumer between the time of
recetving the cancellation notice, and the time of the cancelled reservation,
pooking or order; and

(1v) the general practice of the relevant industry.

(3) A supplier or service provider may not impose any cancellation
fee in respect of a booking, reservation or order if the consumer is unable to
honour the booking, reservation or order because of the death or
hospitalization of the person for whom, or for whose benefit the booking,
reservation or order was made. .

122.-(a) Notwithstanding any statement or notice to the contrary, a
consumer or potential consumer is not responsible for any loss or damage to
any goodas displayed by a supplier, unless the loss or damage results from
action by the consumer amounting to gross negligence or recklessness,
malicious behaviour or criminal conduct.

(b) Where goods are displayed in or sold from open stock, a
consumer has the right to select or reject any particular item from that stock
before completing the transaction.

(c) Where a consumer has agreed to purchase goods solely on the
basis of a description or sample, or both, provided by the supplier, the goods
delivered to the consumer must in all material respects and characteristics
correspond to that which an ordinary alert consumer would have been

entitled to expect based on the description, or on a reasonable examination

Consumer's
right to choose
oT €xamine goods
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of the sample, as the case may be.

(d) Where the supply of goods is by sample, as well as by description,
it is not sufficient that any of the goods correspond with the sample, if the goods
do not also correspond with the description.

123. In addition to the consumer's right to return unsafe or defective
goods under any law or enactment, the consumer may return goods to the
supplier and receive a full refund of any consideration paid for those goods, it
the supplier has delivered:

(a) goods intended to satisfy a particular purpose communicated to
the Supp]ier and within a reasonable time after delivery to the consumer, the
g00ds have been found to be unsuitable for that particular purpose; or

(b) goods that the consumer did not have an opportunity to examine
before delivery, and the consumer has rejected delivery of the goods within a
reasonable time after delivery to the consumer for the reason that the goods do
not correspond with description, sample or that they are not of the type and
quality reasonably contemplated in the sales agreement.

124. -(1) A producer, importer, distributor, retailer, trader or service
provider shall not, in pursuance of trade and for the purpose of promoting or
marketing, directly or indirectly, goods or services:

(a) make any representation to a consumer:

(i) in a manner that is likely to imply any false or incorrect
representation concerning those goods or servicés;

(ii) that is reasonably misleading or likely to be misleading in any
material respect conceming those goods and services;

(iii) in a manner that is erroneous, fraudulent or deceptive in any way,
including in respect of:

(1) the nature, properties, advantages or uses of the goods or services;

(2) the manner in, or conditions on, which those goods or services
may be supplied;

(3) the price at which the goods or services may be supplied, or the
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existence of, or relationship of the price to, any previous price, or
competitor's price for comparable or similar goods or services; or

(4) the sponsoring of any event; or

(5) any other material aspect of the goods or services;

(iv) in the form of a statement, warranty or guarantee of
performance, efficacy or length of life of products that is not based on an
adequate and proper test of the goods or services, the proof of which lies on
the person making the representation;

(v) in a form that purports to be a warranty or a guarantee of any
goods or services, or a promise to replace, maintain or repeat an article or
any part thereof or to repeat or continue service until it has achieved a
specified result, if the form of purported warranty, guarantee or promise 1s
materially misleading or there is no reasonable prospect that it will be
carried out;

(b) falsely represent to the public in the form of a statement,
warranty or guarantee that services are of a particularkind, standard, quality
or quantity, or are supplied by any particular undertaking or any undertaking
of a particular trade, qualification or skill;

(¢) make a materially misleading representation to the public
concerning the price at which particular goods or services or like goods or
services have been, are or will be ordinarily supplied.

(2) For the purposes of this Act, the following types of
representations shall be deemed to be made to the public by and only by the
undertaking who caused it to be expressed, made or contained, that is to say,
a representation that is:

(a) expressed on goods or services offered or displayed for sale;

(b) expressed on anything attached to, inserted in or accompanying
goods offered or displayed for sale, their wrapper or container, or anything

on which the goods are mounted for display or sale;
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(c) expressed on a display in the place where the goods or services are
sold;

(d) made in the course of selling goods or services to the ultimate
consumer;

(e) contained in or on anything that is sold, sent, delivered,
transmitted or in any other manner made available to a member of the public.

(3) Where the undertaking referred to in subsection (2) of this section
1s outside of Nigeria, the representation shall be deemed to be made.

(a) in a case described in paragraphs (a), (b) or (e) of subsection (2) of
this section, by the undertaking that imported the goods or services; and

(b) 1n the case described in paragraph (¢) of subsection (2) of this
section, by the undertaking that imported the display into Nigeria.

125.-(1) An undertaking or any person acting on its behalf shall not
use physical force, coercion, undue influence or pressure, harassment, unfair
tactics or any other similar conduct against any person in connection with:

(1) marketing of any goods or services;

(i1) supply of goods or services to a consumer;

(111) negotiation, conclusion, execution or enforcement of an
agreement to supply any goods or services to a consumer;

(iv) demand for, or collection of, payment for goods or services by a
consumer; or

(V) the conduct ofa legitimate business transaction.

(2) In addition to any conduct contemplated in subsection (1) of this
section, it shall be unlawful for an undertaking or any person acting on its
behalf knowingly to take advantage of the fact that a potential consumer was
substantially unable to protect the consumer's own interests because of
physical or mental disability, illiteracy, ignorance, inability to understand the
language of an agreement, or any other similar factor.

126. -(1) Where in the marketing of any goods or services an

undertaking or any person acting on its behalf by words or conduct:
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(a) directly or indirectly expresses or implies a faise, misleadingor

deceptive representation concerning a material fact to a consumer or
prospective consumer; or

(b) fails to correct an apparent misapprehension on the part of a
consumer or prospective consumer, amounting to a false, misleading or
deceptive representation or permit or require any other person to do so;
the undertaking shall be liable for damages to any person damaged thereby,
and shall be ordered to make monetary restitution.

(2) A person acting on behalf of a supplier of any goods or services
must not:

(a) falsely represent that the person has any sponsorship, approval
or affiliation; or

(b) engage in any conduct that the supplier is prohibited from
engaging in under subsection (1) of this section.

127. -(1) An undertaking shall not, for the purpose of promoting,
directly or indirectly, the supply or use of any goods or services or any
business interest, make a representation to the public that a test as to the

performance, efficacy or length of life of the goods or services has been

made by any person or publish a testimonial with respect to the products,

unless it can establish the matters specified in subsection (2) of this section.
(2) The matters referred to in subsection (1) of this section are:

(a) that the representation or testimonial was previously made or

published by the person by whom the test was made or the testimonial was

given, as the case may be; or
(b) that before the representation or testimonial was made or
published, it was approved and permission to make or publish it was given in

writing by the person who made the test or gave the testimonial, as the case

may be, and it accords with the representation or testimonial previously
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made, published or approved.

128.-(1) An undertaking shall not:

(a) offer to supply, supply, or enter into an agreement to supply, any
goods or services at a price that is manifestly unfair, unreasonable or unjust, or
on terms that are unfair, unreasonable or unjust;

(b) market any goods or services, or negotiate, enter into or administer
a transaction or an agreement for the supply of any goods or services, in a
manner that is unfair, unreasonable or unjust; or

(c) require a consumer, or other person to whom any goods or services
are supplied at the direction of the consumer, to waive any rights, assume any
obligation, or waive any liability of the undertaking, on terms that are unfair,
unreasonable or unjust, or impose any such terms as a condition of entering into
a transaction.

(2) Without limiting the general ity of the provision of subsection (1)
of this section, a transaction or agreement, a term or condition of a transaction
or agreement, or a notice to which a term or _condition is purportedly subject, is
unfair, unreasonable or unjust if:

(a) it 1s excessively one-sided in favour of any person other than the
consumer or other person to whom goods or services are to be supplied;

(b) the terms of the transaction or agreement are so adverse to the
consumer as to be inequitabie;

(¢) the consumer relied upon a false, misleading or deceptive
representation or a statement of opinion provided by or on behalf of the

undertaking that supplied the goods or services concerned, to the detriment of

the consumer; or

(d) the fact, nature and effect of that term, condition or notice was not

drawn to the attention of the consumer.

129. Any notice to consumers or potential consumers, or provision of

~ aconsumer agreement, which purports to:

(a) himit in any way the risk or liability of an undertaking supplying
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goods or services or any other person;

(b) constitute an assumption of risk or liability by the consumer;

(c) impose an obligation on the consumer to indemnify an
undertaking supplying goods or services or any other person for any cause;

(d) be an acknowledgement of any fact by the consumer,
must be drawn to the attention of the consumer in a conspicuous manner and
form that is likely to attract the attention of an ordinarily alert consumer
having regard to the circumstances. Before the consumer enters into the
transaction, or is required or expected to offer consideration for the
transaction or agreement, the consumer shall be given adequate opportunity
in the circumstances to receive and comprehend the provision or notice.

130. -(1) An undertaking shall not make a transaction or agreement
subject to any term or condition if:

(a) its general purpose or effect is to defeat the purposes and policy
of this Act, mislead or deceive the consumer, or subject a consumer to
fraudulent conduct;

(b) it directly or indirectly purports to waive or deprive a consumer
of a right to return defective goods or any right set out in this Act, avoid the
undertaking's obligation or duty in terms of this Act, set aside or override the
effect of any provision of this Act; authorize the undertaking to do anything
that is unlawful in terms of this Act, or fail to do anything that is required

under this Act;

(¢) it purports to limit or exempt the undertaking from liability for

‘any loss directly or indirectly attributable to the gross negligence Qf the

undertaking or any person acting for or controlled by the undertaking; or
constitute an assumption of risk or liability by a consumer for the said loss;
or impose an obligation on a consumer to pay for damage to, or otherwis'e
assume the risk of handling any goods displayed by the supplier;

(d) it falsely expresses an acknowledgement by the consumer that

before an agreement was made, no representations or warranties were made
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in connection with the agreement by the undertaking or a person acting on
behalf of the undertaking; or the consumer has received goods or services, or a

document that is required by this Act to be delivered to the consumer; and

(e) it expresses an agreement by the consumer to deposit with the

undertaking, or with any other person at the direction of the undertaking, an

identity document, credit or debit card, bank account or automatic teller
machine access card, or any similar identifying document or device; or provide
a personal tdentification code or number to be used to access an account.

(2) A purported transaction or agreement, provision, term or condition
of a transaction or agreement, or notice to which a transaction or agreement is
purported to be subject, is void to the extent that it contravenes the provisions
of this section.

131.-(1) When an undertaking agrees to perform any services for or
on behalf bf a consumer, the consumer has aright to:

(a) the timely performance and completion of those services, and
timely notice of any unavoidable delay in the performance of the services;

~ (b) performance of the services in a manner and quality that
reasonable persons are generally entitled to expect;

(c) the use, dé'livery or installation of goods that are free of defects and
of a quality that persons are generally entitled to expect, if any such goods are
required for performance of the services; and

(d) the return of any property or control over any property of the
consumer in at least as good a condition as it was when the consumer made 1t
available to the undertaking for the purpose of performing the services, having
regard to the circumstances of the supply, and any specific criteria or
conditions agreed between the undertaking and the consumer before or during
the performance of the services.

(2) Where an undertaking fails to perform a service to the standards
contemplated in subsection (1) of this subsection, the consumer may require

the undertaking to either:
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(1) remedy any defect in the quality of the services performed or

2 goods supplied; or

3 (11) refund to the consumer a reasonable portion of the price paid

4 for the services performed and goods supplied, having regard to the extent of

5 the failure.

6 132. -(1) Every consumer has a right to receive goods that: Consumer’s
rights to safe,

7 (a) are reasonably suitable for the purposes for which they are gzggsquality

8 generally intended;

9 (b) are of good quality, in good working order and free of defects;

10 (c) will be useable and durable for a reasonable period of time,

11 having regard to the use to which they would normally be put and to all the

12 surrounding circumstances of their supply; and

13 (d) comply with any applicable standards set by industry sector

14 regulators.

15 (2) In addition to the right set out in subsection (1) of this section, if

16 a consumer has specifically informed an undertaking of the particular

17 purpose for which the consumer wishes to ac'quire any goods, or the use to

18 which the consumer intends to apply those goods, and the undertaking

19 ordinarily offers to supply such goods or acts in a manner consistent with

20 being knowledgeable about the use of those goods, the consumer has a right

21 to expect that the goods are reasonably suitable for the specific purpose that

22 the consumer has indicated.

23 133. (1) In any transaction or agreement pertaining to the supply  jmpjied warranty

24 of goods to a consumer there is an implied warranty that the goods comply oy

25 with the requirements and standards contemplated in subsections (1) and

26 (2) of section 132 of this Act.

27 (2) Within three months after the delivery of any goods to a

28 consumer, the consumer may return the goods to the undertaking that

29 supplied those goods, without penalty and at the undertaking's risk and

30 expense, 1f the goods fail to satisfy the requirements and standards
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' contemplated in subsection (1) of section 132 of this Act and the undertaking

must either repair or replace the failed, unsafe or defective goods or refund to
the consumer the price paid by the consumer for the goods.

134.-(1) The Commission shall promote the development, adoption
and application of industry-wide codes of practice providing for effective and
efficient systems to:

(a) receive notice of consumer complaints or reports of product
failures, defects or hazards; the return of any goods because of a failure, defect
or hazard; personal injury, illness or damage to property caused wholly or
partially as a result of a product failure, defect or hazard; and other indication ot
failure, defect or hazard;

(b) monitor the sources of information contemplated in paragraph (a),
and analyze the information received with the object of detecting or identifying
any previously undetected or unrecognized potential risk to the public from the
use of or exposure to those goods,

(c) conduct investigations into the nature, causes, extent and degree of
the risk to the public;

(d) notify consumers of the nature, causes, extent and degree of the
risk pertaining to those goods; and

(e) if particular goods are unsafe, recall those goods for repair,
replacement or refund.

(2) Where the Commission has reasonable grounds to believe that any
goods may be unsafe, or that there is a potential risk to the public from the
continued use of or exposure to the goods, and the undertaking that produced,
distributed or imported those goods has not taken any steps required by an
applicable code contemplated in subsection (1) of this section, the
Commission, by written notice, may require that undertaking to recall the

goods on any terms required by the Commission.
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PART XVI -DUTIES OF MANUFACTURERS, IMPORTERS, DISTRIBUTORS
AND SUPPLIERS OF GOODS AND SERVICES

135. A manufacturer, importer or distributor of goods shall label or
describe the goods in a manner that will be easily traceable to the
manufacturer, importer or distributor.

136. -(1) Upon becoming aware of any unforeseen hazard arising
from the use of goods already placed on the market, the manufacturer or
distributor of such goods shall notify the general public immediately of such
risk or danger and cause such goods to be withdrawn from the market.

(2) An undertaking that violates the provisions ot section 135 of
this Act or subsection (1) this section commits an offence and:

(a) where the undertaking 1s a natural person, is liable on
conviction to imprisonment for a term not exceeding three years or to
payment of a fine not e)rceeding Ten Million Naira or to both fine and
Imprisonment; anc

(b) where the undertaking is a body corporate, is liable on
conviction to a fine not exceeding ten per cent of its turnover in the
precedmg busmess year;

(3) ln the case of a body corporate referred to In paragraph (b) of

gpbsectlon (2) of lhlS sectlon each dlreclor of the body corporate i1s l1able to

i be proceeded agamst and on conwctlon deall W 1th as spemﬁed in paragr aph

(a) of subsectlon (2) thlS subsectlon e

' ..1.." ‘

(1) Where a consumer. suffers loss or mjury by the wolatmn of any -
~ person of pmwsmns of sectlon 135 of this Act or subsectlon (]) of this

section, the con_sumer shall have a right to be awarded compensatlon by the

Commnssron \ ¢ _
137. (NQWhere any damage is caused wholly or partly by

defectlve goods or the qupply of a service, the undertaking that supplied the

goods or service shal& llable for the damage.

(2) For the purpose of this'Act, damage includes personal injury
y
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and damage to the consumer's property.

(3) An undertaking that supplied the defective goods or service shall
be liable whether or not the user or consumer bought the goods or service from
or entered into any contractual agreement with the undertaking.

(4) A person aftected by the defective goods or service has with the
right to sue under this section.

(5) The hability of any undertaking under this section shall not be
excluded or restricted.

138. -(1) In the case of goods of a type ordinarily supplied for private
use or consumption, where loss or damage arises from the goods proving
defective while in consumer use or results from the negligence of an undertaking
concerned In the manufacture or distribution of the goods, liability for the loss or
damage cannot be excluded or restricted by reference to any contract term or
notice contained tn or operating by reference to a guarantee of the goods.

(2) For the purpose of this section:

(a) goods are to be regarded as “in consumer use” when a person is
using them or has them in his or her possession for use, otherwise than
exclusively for the purposes of a business; and

(b) anything in writing is a guarantee if it contains or purports to
contain some promise or assurance (however worded or presented) that defects
will be made good by complete or partial replacem"_’e;nt.; or by repair, monetary
compensation or otherwise. ‘

139.-(1) Liability for breach of thé obligations arising from a seller's

implied undertaking as to title not be excluded or restricted by reference to any
contract term.

(2) As against a person dealing as a consumer, liability for breach of
the obligations arising from seller's implied undertakings as to conformity of
goods with description or sample, or as to their quality or fitness for a particular
purpose, shall not be excluded or restricted bg?:eference to any contract term.

F

(3) As against a person dealing otherwise than as a consumer, the
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liability specified in subsection (2) of this section may be excluded or
restricted by reference to a contract term only in so far as the term satisfies
the requirement of reasonableness.

140.-(1) Where the possession or ownership of goods pass under or
in pursuance of a contract, subsections (2), (3) and (4) of this section apply
as regards the effect, if any, to be given to contract terms excluding or
restricting liability for breach of obligation arising by implication of law
from the nature of the contract.

(2) As against a person dealing as a consumer, liability in respect of
the goods' correspondence with description or sample or quality or fitness
for any particular purpose shall not be excluded or restricted by reference to
any contract term.

(3) As against a person dealing otherwise than as a consumer,
liability may be excluded or restricted by reference to a contract term only in
so far as the term satisfies the requirement of reasonableness.

(4) Liability inrespect of:

(a) theright to transfer ownership of the goods or give possession;

(b) the assurance of quiet possession to a person taking goods
pursuant to a contract,
shall not be excluded or restricted by reference to any contract term, except
in so far as the term satisfies the requirement of reasonableness.

141. Where a contract contains a term which excludes or restricts
any liability to which a part of a contract may be subject by reason of any
misrepresentation made before the contract was made, or any remedy
available to another party to the contract by reason of such a
misrepresentation, that term shall have no effect.

142.-(1) A person is not bound by any contract term prejudicing or
taking away the person's rights arising under, or in connection with, the

performance of another contract, so far as those rights extend to the

enforcement of another's liability which this Act prevents that other from
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excluding orrestricting.

(2) This Act prevents:

(a) the exclusion or restriction of any liability;

(b) making any liability or its enforcement subject to restrictive or
onerous conditions:

(c) excluding or restricting any right or remedy in respect of the
ltability or subjecting a person to any prejudice in consequence of the person
pursuing any such right or remedy; and

(d) excluding orrestricting rules ofevidence or procedure.

(3) An agreement in writing to submit present or future differences to
arbitration is not to be treated under this Act as excluding or restricting any
l1ability.

143. -(1) A contract is a contract for the supply of a service for the
purposes of this Act whether or not goods are also transferred or to be
transferred, or bailed or to be bailed by way of hire, under the contract and
whatever is the nature of the consideration for which the service is to be carried
OtIt.

(2) For the purposes of this Act, a contract for apprenticeship is not a
contract for the supply of a service.

(3) In a contract for the supply of a service where the supplier is acting
In the course of a business, there is an implied term that the supplier will carry
outthe service with reasonable care and skill. |

144. Where under a contract for the supply of a service by a supplier
acting in the course of a business, the time for the service to be carried out is not
fixed by the contract, left to be fixed in a manner agreed by the contract or
determined by the course of dealing between the parties, it is implied that the
supplier will carry out the service within a reasonable time.

145. -(a) Where aright, duty or liability would arise under a contract
for the supply of a service, it may be negated or varied by express agreement or

by the course of dealing between the parties or by such usage as binds both
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l parties to the contract provided that an express term does not negate a term

2 implied by this section unless inconsistent with it.

3 (b) A supplier of service shall not, where dealing with a consumer,

4 exclude or restrict 1ts liability for breach of any term implied under sections

5 143 (3) and 144 of this Act.

6 (¢) Nothing in this section shall prejudice any rule of law which

7 imposes on the supplier a duty stricter than that imposed by sections 143 and

8 144 of this Act.

O 146. Where it is alleged that goods or services are defective, the  Onus of proof
10 onus of proof'shall lie on the undertaking that supplied the goods or services.

i1 PART XVII - ENFORCEMENT OF CONSUMERS' RIGHTS

12 147. A consumer may seek to enforce any right under this Act, a E_nﬁﬂrclfment of
13 transaction or agreement, or otherwise resolve any dispute with an Elf“;zmifa

14 undertaking that supplied goods or services to the consumer by:

E5 (a) referring the matter directly to the undertaking that supplied the

16 g00ds or services;

17 (b) referring the matter to the applicable industry sector regulator

18 with jurisdiction, if the undertaking is subject to the jurisdiction of any such

19 sector regulator;

20 (¢) filing a complaint directly with the Commission; or

21 (d) approaching a court with jurisdiction over the matter.

22 148. Where an industry sector regulator concludes that there is no E‘&ﬁﬂ?ﬁ'?ﬁi&i
23 reasonable probability of the parties resolving their dispute through the regulator

24 process provided for in the relevant industry code, the industry sector

25 regulator may terminate the process by notice to the parties and the party

26 who referred the matter to the industry sector regulator may then file a

27 complaint with the Commission.

28 149.-(1) A consumer shall file a complaint with the Commaission in Enforcement of
29 the prescribed manner and form, alleging that an undertaking has acted mn a Eiﬁfﬂﬁi‘?ﬁ:gﬁ

30 manner inconsistent with the provisions of this Act.
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(2) The Commission shall directly initiate a complaint concerning
any allegedly prohibited conduct on its own motion, an industry sector
regulator or an accredited consumer protection group.

(3) Upon initiating or receiving a complaint under this Act, the
Commission may:

(a) issue a notice of non-referral to the complainant in the prescribed
form, if the complaint appears to be frivolous or vexatious or does not allege
any facts which would constitute grounds for aremedy under this Act;

(b) refer the complaint to an industry sector regulator with jurisdiction
over the matter for investigation and or resolution;

(c) direct an inspector to investigate the complaint as quickly as
practicable.

(4) At any time during investigation, the Commission may designate
one or more persons to assist the inspector conducting the investigation.

(5) After receiving a report of an investigation into a complaint, the
Commission shall:

(a) issue a notice of non-referral to the complainant in the prescribed
form;

(b) make an order; or

(c) 1ssue acompliance notice.

150.-(1) Where a matter has been investigated by the Commission,
and the Commission and the respondent agree on the proposed terms of an
appropriate order, the agreed terms shall be made an order of the Commuission.

(2) The Commission may, if it deems fit, register the order in a court of
competent jurisdiction and the court, without hearing any evidence, may
confirm that agreement as a consent order.

(3) An order of the Commission or a consent order confirmed
pursuant to the provision of this section may include an award of damages to
the complainant. |

151.-(1) The Commission may issue a compliance notice in the
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I prescribed form to an undertaking or association of undertakings whom the

I

Commuission on reasonable grounds believes has engaged in prohibited

conduct provided that before issuing a notice to a member of a regulated

(3

1 industry, the Commission shall consult with the industry sector regulator

3 that 1ssued a licence to that regulated entity.

6 (2) A compliance notice shall set out:

7 (a) the undertaking or association of undertakings to whom the

8 notice applies;

9 (b) the provisions of this Act that have not been complied with;

10 (c) details of the nature and extent of the non-compliance;

! (d) any steps that are required to be taken and the period within

12 which those steps must be taken; and

13 (e) the penalty that may be imposed under this Act if those steps are

14 not taken.

15 (3) A compliance notice issued pursuant to the provisions of this

16 section remains 1n force until it 1s set aside by a court, or until the

17 Commisston 1ssues a comphiance certificate upon being satisfied that there

18 has been sufficient compliance with the compliance notice.

19 (4) If an undertaking or association of undertakings to whom a

20 compliance notice has been issued fails to comply with the notice, the

21 Commission shall:

22 (a) shut down or close any premises from which the notice

23 continues to be breached until the breach or non-compliance is remedied;

24 (b) impose the appropriate administrative fine; or

25 (¢) refer the matter to a court of competent jurisdiction for

26 prosecﬁtion.

27 ~ 152.-(1)The Commission may collaborate with, facilitate, or Redress by civil
soclety groups

28 otherwise support any of the following activities carried out by a consumer

29.  protection group:

30 (a) consumer advice and education activities and publications;
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(b) research, market monitoring, surveillance and reporting;

(¢) promotion of consumers' rights and advocacy of consumers’
interests;

(d) representation of consumers, either specifically or generally, In
court;

(e) alternative dispute resolution through mediation or conciliation;

(f) participation in national and international associations,
conferences or forums concerned with consumer pﬁrotection matters.

(2) An accredited consumer protection group may:

(a) commence or undertake any act to protect the interests of a
consumer individually, or of consumers collectively, in any matter or betore
any forum contemplated in this Act; and

(b) intervene in any matter before any forum contemplated in this Act,
if the interests of consumers represented by that group are not otherwise
adequately represented in that forum.

(3) In addition to any other authority set out in this Act, an accredited
consumer protection group may direct a generally stated concern or complaint
to the Commission in respect of any matter within the purpose of this Act.

(4) The Commission may accredit a consumer protection group if that

group:

(a) functions predominantly to promote or represent the interests of

all or a specific category of consumers generally;

(b) is committed to achieving the purposes of this Act; and
~ (c) engages in, or makes a realistic proposal to engage in, actions to
promote and advance the consumers' interests.

(5) The Commission may impose reasonable conditions for the
accreditation of a consumer protection group to provide the objectives of this
Act and shall monitor the effectiveness of any such accredited consumer
protection group and may reasonably require any accredited consumer

protection group to provide information necessary for monitoring purposes. -
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153. Where upon an investigation by the Commission of a
complaint by a consumer, it is proved that:

(a) the consumer’'s right has been violated, or

(b) that a wrong has been committed by the way of trade, provision
of services, supply of information or advertisement thereby causing injury
or loss to the consumer,
the consumer shall in addition to the redress which the Commission may
Impose, have a right of civil action for compensation or restitution in a court
of competent jurisdiction.

154.-(1) Where it appears to the Commission that an undertaking
has in the course of business persisted in a course of conduct which is
detrimental to the interests of consumers, the Commission shall use its best
endeavors to obtain from the undertaking concerned a satisfactory written
assurance that it will refrain from a continuation of that course of conduct.

(2) Where the Commission is unable to obtain from the
undertaking in question the assurance referred to in subsection (1) of this
section, or if that undertaking has given such assurance and it appears to the
Commission or the States office that the undertaking has failed to observe
the assurance, the Commission shall cause proceedings to be commenced
against such undertaking in a court of competent jurisdiction to refrain the
undertaking from continuin g that course éf conduct.

(3) The Commission shall have power to order a temporary closure
of any premises or facilities reasonably believed to be carrying on in a
manner detrimental to the interest of consumers until the Commission is

satisfied otherwise or pending the commencement of action.

C 1489

Redress by the
court

Power to obtain
satisfactory
written assurance

I53.-(1) A court by or before which an undertaking is convicted of Compensation

an offence under this Act may in addition to dealing with such undertaking
In any other way make an order i‘equiring the undertaking to pay
compensation for any personal injury, loss or damage resulting from that

ottence of such amount as it may deem fit or as assessed by competent

order
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professional authority.

(2) In determining whether to make a compensation order against any
undertaking, and in determining the amount to be paid by any undertaking
under such an order, the court shall have regard to the means of the undertaking
in so far as they appear or are known to the court.

156. Except where otherwise provided for in this Act, any person who
contravenes any consumer rights commits an offence under this Act; and

(a) In the case of a natural person, liable on conviction to
imprisonment for a term not exceeding five years, or to payment of fine not
exceeding ten million Naira or to both fine and imprisonment;

(b) in the case of a body corporate, liable on conviction to a fine of not
less than One Hundred Million Naira or ten per cent of its turnover in the
precediﬁg business year, whichever is higher; and

(c¢) in the case of a body corporate referred to in paragraph (b) of this
section, each director of the body corporate is liable to be proceeded against
and dealt with as specified in paragraph (a) of this section.

PART XVIII -MISCELLANEOUS PROVISIONS

157.-(1) Subject to the provisions of this Act, the provisions of the
Public Officers Protection Act shall apply in relation to any suit instituted
against any member or employee of the Commission or the Tribunal.

(2) Further to the provisions of subsection (1) of this section, no suit
shall lie or be instituted in any court against any member of the Commission,
the Secretary or any other officer or employee of the Commission or the
Chairman, members, staff, officers or employees of the Tribunal for any act
done in pursuance or execution of the provisions of this Act or any other
enactment or law, or of any public duty or authority in respect of any alleged
neglect or default in the execution of the provision of this Act or such
enactment or law, duty or authority unless:

(a) it 1S commenced within three month*.s next after the act, neglect or

default complained of; or
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(b) in the case of a continuation of damage or injury, within six
months next after the cessation thereof.

(3) No sutt shall be commenced against any member of the
Commission, the Secretary or any other officer or employee of the
Commission or the Chairman, members, staff, officers or employees of the
Tribunal before the expiration of a period of thirty days after written notice
of intention to commence suit shall have been served upon the Commaission
or Tribunal by the intending plaintiff, or the agent or other lawful
representative of the plaintift.

(4) The notice referred to in subsection (3) of this section shall
ciearly and explicitly state, the:

(a) cause of action;

(b) particulars of the claim;

(¢) name and address of the intending plaintiftf; and

(d) relief sought by the plaintiff.

158. -(1) Any notice given by the Commission under or for the
purpose of this Act shall be:

(a) given in writing, under the seal of the Commission signed by the
Executive Chairman, or by one or more of the members of the Commission,
or by any person purporting to act under the direction of the Commission;
and

(b) served in accordance with section 159 of this Act on the person
or persons primarily concerned therewith or on any person or persons
deemed by the Commission to represent the person or persons primarily
concerned therewith.

(2) All documents purporting to be signed by or on behalf of the
Commission or to be sealed with the seal of the Commission shall, in all
courts and in all proceedings under this Act, be deemed to have been so
signed o-'r sealed with due authority unless the contrary 1s established.

159. -(1) Any notice or other document required or authorized to be
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I served on or given to any person for the purpose of this Act may be served or
2 given by delivering it to that person, or by leaving it at that persons usual or
3 last known place of residence or business or at the address specified by that
person in any notice, application, or other document made, given or tendered
to the Commission under this Act, or by posting it by registered mail to the
person at that place of residence or business or at that address.

(2) Where any notice or other document is sent to a person by

registered mail, then, unless the contrary is shown, it shall be deemed to have

o0 N iy

been delivered to the person when it would have been delivered in the
0 ordinary course of posting a mail, unless the contrary is established.

I (3) In proving the delivery contemplated under subsection (2) of
12 this section, it shall be sufficient to prove that there is return post office slip
13 showingactual delivery.

14 (4) Where, for any purpose under this Act, a notice or document is
I5  required to be served on an undertaking, the notice or document may be
16  served onthe secretary, executive officer, manager, or o_ther oftficer holding a
I7  similarposition in the undertaking and for the purpose of this Act, service on
I8  an association or body shall, unless otherwise directed by the Commission,
19  be deemed to be service on all persons or undertakings who are members of

20 the association or body or who are represented on the association or body by

21  those members.
Offences under 22 160. -(1) Subject to the provisions of this Act, a person shall not:
this Part
23 (a) without reasonable excuse, refuse or fail to comply with a notice

24  1ssued undersection 158 and section 159 of this Act:

25 (b) in purported compliance with such a notice, furnish
26  information, or produce a document, or give evidence., knowing it to be false
27 ormisleading; or

28 (¢) resist, obstruct, or delay an employee of the Commission actin g
29  pursuantto a warrant issued under subsection (3) of section 30 of this Act.

30 (2) Aperson shall not attempt to deceive or knowingly mislead the
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l Commission in relation to any matter before it.

2 (3) A person, having been required to appear before the

3 Commission pursuant to the provision of subsection (2) of section 29 of this

4 Act, shall not without reasonable excuse refuse:

5 (a) or fail to appear before the Commission to give evidence;

6 (b) to take an oath or make an affirmation as a witness: or

7 (¢) to produce to the Commission any book or document that

8 required to be produced by the Commission.

9 (4) Subject to the provision of subsection (3) of this section, a

10 person who violates any of the provisions of this section commits an offence

i1 and is liable on summary conviction:

12 (a) in the case of an natural person, to a fine not exceeding one

13 million Naira or to a term of imprisonment not exceeding three months, or to

14 both fine and imprisonment: and

15 (b) in the case of a body corporate, to a fine not exceeding Ten

16 Million Naira.

17 I61. -(1) Any finding or decision given by the Commission under Decisions of the
Commission to

18 or for the purpose of this Act shall be sufficiently given if in writing under  be in writing

19 the seal of the Commission or if signed by one or more members of the

20 Commission dr by an officer or employee of the Commission authorized for

21 that purpose.

22 (2) A copy of a finding or decision of the Commission, certified to

23 be a true copy by an officer or employee of the Commission authorized if

24 that behalf to certify copies of determinations or decisions of the

25 Commission shall be received in all courts as evidence of the determination

26 or decision.

27 (3) A document purporting to be a copy of a determination or

28 decision of the Commission and certified to be a true Copy in accordance

29 with subsection (2) of this section shall, unless the contrary 1s established, be

30 deemed to be such a copy and to be so certified.
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162. -(1) The Commission may delegate any of its powers subject to
such conditions and restrictions as it may think fit, and the delegation may be
made either generally or in relation to any particular matter or class of matters.

(2) A person to whom the Commission delegates 1ts power shall be
either amember or an officer of the Commuission.

(3) Subject to any general or special directions given or conditions or
restrictions imposed by the Commission, any person to whom any power or
function is delegated may exercise the power or function in the same manner
and with the same effect as if it had been conferred directly by this Act.

(4) Any person purporting to act pursuant to any delegation pursuant
to this section shall be presumed to be acting in accordance with the terms of
the delegation, in the absence of proof to the contrary.

(5) Delegation of any power or function pursuant to this section shall
not prevent the exercise of that power or function by the Commisston.

(6) Until it is revoked or amended, every delegation shall continue in
torce according to its terms.

163. -(1) No proceedings, civil or criminal, shall lie against the
Commission for anything it may do or fail to do in the course of the exercise or
intended exercise of its functions, unless it is shown that the Commission acted
without reasonable care or in bad faith.

(2) No civil proceedings shall lie against any member of the
Commission, or any officer or employee of the Commission, tor anything that
member, officer or employee may do or say or fail to do or say in the course of
carrying out of the functions of the Commission, unless it 1s shown that the
person acted without reasonable care or in bad faith.

(3) A person shall not be excused from:

(a) complying with any requirement to furnish information, produce
documents, or give evidence under this Act;

(b) appearing before the Commission;

(¢) answering any question or producing any document, on the
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ground that to do so might tend to incriminate that person or another person.

(4) Except as may be required under any law, rule or regulation, no
court or person shall be entitled to require any member of the Commission,
or any officer or employee of the Commission or any other person present at
any meeting of the Commission, to divulge or communicate any
information furnished or obtained, documents produced, obtained or
tendered, or evidence given, in connection with the functions of the
Commission.

(5) Anything said, or any information furnished, or any document
produced or tendered, or any evidence given by any person to the
Commission shall be privileged in the same manner as if that statement,
information, document, or evidence were made, furnished, produced, or
given in proceedings in a court.

164. -(1) The Commission may make regulations and issue
guidelines and notices for the effective implementation and operation of the
provisions of this Act, and in particular, prescribing:

(a) the procedures to be followed under this Act with regard to
applications, notices to and proceedings of the Commission;

(b) the forms of applications and related documents required for
the purposes of this Act;

(c) fees, administrative penalties, charges or levies and such other
related maﬁers; and

(d) how information required can be obtained or access to
confidential information.

(2) The regulations, guidelines and notices referred to In
subsection (1) of this section may include procedural and enforcement rules,

and regulations or guidelines:

(a) for the application of Part VIII of this Act prohibiting restrictive

agreements;

(b) for the application of Part IX of this Act prohibiting abuse of a

Power to make
regulations
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dominant position;

(¢) on monopoly investigations under Part X of this Act;

(d) on the assessment of Mergers under Part X1 of this Act;

(e) on the consumer protection regulation under Parts XV-XVII of
this Act:

(f) on market definition;

(g) on leniency programme; and

(h) any other regulations, guidelines and notices as may be needed for
the implementation of this Act.

165. The provisions of any other enactment, including the Investment
and Securities Act, No. 29 of 2007 Laws of the Federation of Nigeria,
regulations or subsidiary laws in force relating to or connected with the subject
matter of this Act shall be read with such modifications as are necessary to
bring them in conformity with the provisions of this Act.

166.-(1) The Consumer Protection Council Act, CAP C25, Laws of
the Federation of Nigeria, 2004 is repealed.

(2) Without prejudi-e to section 6 of the Interpretation Act, the repeal
of the Act specified in subsection (1) of this section, shall not aftect anything
done under or pursuant to the Act.

(3) There shall be vested in the Commission established under section
3 of this Act and without further assurance other than this Act, all assets, funds,
resources and other immovable properties which before the commencement of
this Act were vested in the Consumer Protection Council established under the
repealed enactment.

(4) All rights, interest, obligations and liabilities of the Consumer
Protection Council under ‘the repealed enactment in place before the
commencement of this Act under any contract or instrument, or in law or equity
shall by virtue to this Act be assigned to and vested in the Commission

established under this Act.

(5) Any contract or instrument referred to in subsection (4) of this
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section shall be of the same force and effect against or in favour of the
Commission established under this Act and shall be enforceable as fully and
effectively as if, instead of the Consumer Protection Council under the
repealed enactment, the Commission established under this Act had been
named or had been a party.

(6) The Commission established under this Act shall be subject to
all obligations and liabilities to which the Consumer Protection Council
under the repealed enactment was subject to before the commencement of
this Act.

(7) Any proceeding or course df action pending or existing before
the commencement of this Act against the Consumer Protection Council
under the repealed enactment in respect of any right, interest, obligation or
liability of the Consumer Protection Council under the repealed enactment

may be continued, or as the case may require, be commenced and the

determmation of any court of law or other authority Or pefson may be #

enforced by or agamst lahe C:amrmzssmn estabhshed by thls Act to the same.

extent that such course of action or determination mlghthave continued, or

enforced by or against the Consumer Protection Council under the repealed

enactment.

(8) Any rcgulation,' order, by-laW"o‘i"_ notice made oi' issued or

deemed to be made or issued by, or for the purposes, of the Consumer

Protecticm Council under the: ‘repe&led.-euactment existimg before the |

commencement ofthis Act shall be deemed to have been made or issued by
or for the pﬁurpﬂses of'the C{nnmlsm{m e%tabhshcd under this Act and shall
continue in force until revoked or amended, subject to such modifications as
may be applicable to the Commission established under this Act.

(9) As from the commencement of this Act, any disciplinary
proceeding pending or existing against any staff or employee of the
Consumer Protection Couuctl shall be continued and completed by the

C ommissiqn established under this Act.
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168.-(1) Subject to the provisions of this Act, all employees and staff

of the Consumer Protection Council are deemed to have transferred to the
Commission established under this Act.

(2) Subject to the provisions of this Act, the Director - General of the
Consumer Protection Council, established under the repealed Act is deemed to
have been transferred to the Commission established under this Act under the
same condgitions as Director - General.

169.-(1) Sections 118, 119, 120, 121,122,123, 124, 125,126, 127 and
128 of the Investments and Securities Act, No 29 of 2007 are deleted.

(2) Without prejudice to section 6 of the I nterpretatiqn Act, the
consequential amendments of the Investments and Securities Act, No 29 of
2007 specified in subsection (1) of this section, shall not affect anything done
under or pursuant to the deleted sections. o

- 170. -(1) Inthis Act, unless the context otherwise requires:
"acquiring undertaking" means an undertaking that:

(a) as aresult of a merger within the meaning of section 93 of this Act
would directly or indirectly acquire, or establish, direct or indirect control over
the whole of part of the business of another undertaking; or

~ (b)asaresult ofa merger within the meaning of section 93 of this Act

has direct or indirect control over the whole or part of the business of an

undertaking referred to in paragraph (a);

"Act" means the Federal Com petition and Consumer Protection Act, 2013;
"agent” means a person who is authorized to act for another person, ("the
principal”) through emp]oymént or by contract, whether express or implied;
“agreement” includes a contract, arrangement, understanding, written or oral,
and a concerted practice;

“authorized officer” means any person appointed as such by the Commission
for the purposes of implementation of the provisions of this Act;

"business” includes any activity that is carried on for gain or reward; or in the

course of which goods or services are acquired or supplied or any interest in
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land is acquired or disposed of, otherwise than free of charge;

"business secret” means trade, business or industrial information that
belongs to a person which has a particular economic value and is not
generally available to or known by others;

“close corporation” means a corporation whose shares are not publicly
traded and are held by a limited number of persons;

"Code of Conduct" means a set of moral principles or rules of conduct or
behavior drawn up by the Commission for the Commission its employee
and a person acting through the authority of the Commission;

“company” includes any entity registered under the Nigeria Companies and
Allied Matters Act or the laws of any other country;

"complainant” means a person who initiates a complaint;

"Commission” means the Federal Competition and Consumer Protection
Commission established under section 3 of this Act and members of the
Commission 'means the Executive Chairman and the Commissioners of the
Commuission; -
“concerted practice” means a practice involving direct or indirect contacts
between competitors falling short of an actual agreement;

"consumer" includes:

(a) anv person who purchases or offers to purchase goods
otherwise than for the purpose of resale but does not include a person who
purchases any goods for the purpose of using them in the production or
manufacture of any other goods or articles for sale; or

(b) any person to whom a service is rendered;

"Court” means the Federal High Court of Nigeria;"dealer” means a person

-~ who buys goods or services forresale;

"dacument" means a document in any form, whether signed or otherwise
authenticated by its maker or not, and includes:
(a) any writing on any material;

(b) any information recorded or stored by means of any tape-

C 1499
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recorder, computer, or other device; and any material subsequently derived
from informatton so recorded or stored:;

(c) any label, marking, or other writing that 1dentifies or describes
anything of which it forms part, or to which it is attached by any means;

(d) any book, map, plan, graph, or drawing; and

(e) any photograph, film, negative, tape, or ather device in which one
or more visual images are embodied so as to be capable (with or without the aid
of some other equipment) of being reproduced;

“enterprise” means any person involved in business;

“Executive Chairman” means the Executive Chairman of the Commuission;
“Federal” refers to the Federal Republic of Nigeria;

“function” includes powers and duties;

“oive effect to", In relation to a provision of a contract, arrangement or
understanding, includes:

(a)- doing an act in pursuance of or in accordance with that provision;

(b) enforce or purport to enforce that provision;"goods":

(a) when used with respect to particular goods, includes any other
gobds that are reasonably capable of being substituted for them, taking into
account ordinary commercial practice and geographical, technical and
temporal constraints;

(b) includes:

d( 1) ship, aircraft, and vehicles;

(11) minerals, trees, and crops, whether on, under, or attached to land
Oor not;

(iii) gas and electricity;“government of the Féderatitm” means the
Federal, States and any of the Local Governments of the Federation;

“Judge” means Judge of the Federal High Court; “merger” means a transaction
falling under the definition of section 93 of this Act; |

“Minister” means, unless otherwise stated, the Minister responsible for trade

matters;
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“President” means the President and Commander-in-Chief of the Armed

2 Forces of the Federal Republic of Nigeria;

3 "person”, includes any natural or legal person, whether incorporated or not;
4 “prescribed” means prescribed by regulations under this Act or by the
5 Commission:

6 "price" includes any charge or fee or valuable consideration in any form,
7 whether direct or indirect; and includes any consideration that in effect
8 relates to the acquisition or supply of goods or services or the acquisition or
9 disposition of any interest in land, although ostensibly relating to any other
10 matter or thing;

b "principal” means a person who authorizes or empowers another person to

12 act as its representative or agent;

13 "products” includes goods or services;“Public Service Rules” means the
14 version of the Public Service Rules currently in force;

15 "respondent” means a person against whom a complaint is made;

16 “restrictive practices” means practices in restraint of trade or which
17 otherwise hinder competition;

18 "retailer" means a person who sells goods or services to consumers;

19 “repealed enactment” includes sections 118, 119, 120, 121, 122, 123, 124,
20 125, 126, 127 and 128 of the Investments and Securities Act, No 29 of 2007
21 (as aménded) and the Consumer Protection Council Act, CAP C25 Laws of
22 - the Federation of Nigeria, 2004 "service"” includes:

23 (a) a service of any description, whether industrial, trade,
24 protfessional or other;

25 (b) the sale of goods, where the goods are sold in conjunction with
26 the rendering of a service; '
27 "sale” includes advertisement for sale, display for sale, and offer for sale,
28 and "sell", "selling", and "sold" have corresponding meanihgs;

29 "share” means a share in the share capital of a company_or other body
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corporate, wheiher or not it carries the right to vote at general meetings, and
includes;

(a) abeneficial interest in any such share;

(b)a power to exercise, or control the exercise of, a right to vote
attaching to any such share that carries the right to vote at meetings of the
company;

(c) a power to acquire or dispose of, or control the acquisition or
disposition of, any such share;

(d) a perpetual debenture and perpetual debenture stock;"State oftice”
means an official position, division or égency of a local, state or federal
government;

"supplier” means a person who supplies goods or services to another person;
"supply”, in relation to goods, includes supply, or re-supply by way of gift, sale,
exchange, rent, lease, hire, or hire purchase; and in relation to services,
includes provide, grant, or confer and "supply" as a noun, and "supplied” have
corresponding meanings; |

"target undertaking" means an undertaking, which:

(a) as aresult of a merger within the meaning of section 93 of this Act,
the whole or part of whose business would be directly or indirectly controlled
by an acquiring undertaking; or

(b) as a result of a merger within the meaning of section 93 of this Act
would directly or indirectly transfer control of the whole or part of, its business
to an acquiring undertaking;“tumover” means the amount of money taken by
the business in a determined period;

“"trade" includes any business, industry, profession, occupation,

activity of commerce or undertaking relating to the supply or acquisition of

“goods or services or to the disposition or acquisition of any interest in land;

~ “Tribunal” means the Competition and Consumer Protection

~ Tribunal established under section 39 of this Act;-

“undertaking” includes any person involved in the production of, or the trade
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) in, goods, or the provision of services.

2 (2) Inthis Act, areference to "engaging in conduct” shall be read as
3 a reference to doing or refusing to do any act, including the entering into, or
4 the giving effect to a provision of, a contract or arrangement.

5 (3) InthisAct:

6 (a) areference to the "acquisition of goods" includes a reference to
7 the acquisition of property in, or rights in relation to, goods in pursuance of a
8 supply of the goods; '

9 ' (b) areference to "the supply or acquisition of goods or services”
10 includes a reference to agreeing to supply or acquire goods or services;

1 (¢) a reference to "the supply or acquisition of goods" includes a
12 reference to the supply or acquisition of goods together with other property
13 or services or both;
t4 (d) a reference to "the supply or acquisition of services" includes a
15 reference to the supply or acquisition of services together with property or
16 other services or both.

17 (4) For the purposes of this Act, any two undertakings or
18 associations of undertakings are to be treated as affiliated if:

19 (a) one ofthem is an undertaking of which the other is a subsidiary;
20 as such subsidiary is understood pursuant to thé provisions of the
21 Companies and Allied Matters Act, CAP C20, Laws of the Federation of
22 Nigeria, 2004; |

23 " (b) both of them are subsidiaries (within the meaning df those
24 sections) of the same undertaking; or

25 (¢) both of them are affiliated with undertakings that, in accordance
26 with paragraph (a) or paragraph (b) of this subsection, are affiliated,;

27 ' (5) In this Act, "competition" means workable or eﬁ'ect'iv'e
28 competition in relation to the supply and demand of goods or services in any
29 given market and unless the context othemise'requires, references to the

30 lessening of competition include references to the hindering or preventing



C 1504

1

O 00 1 &N o B W N

Federal Competition and Consumer Profection Bill, 2010 2016

of competition.

(6) For the purposes of this Act, the effect on competition in a market
shall be determined by reference to all factors that affect competition in that
market, including competition from goods or services supplied or likely to be
supplied by undertakings not resident or not canyiné on business in Nigeria.

(7) Forthe purposes of this Act:

(a) aprovision of a contract or arrangement shall be deemed to have
had, or to have, a particular purpose if;

(i) the provision was or is included in the contract or arrangement or is
required to be given, for that purpose or purposes that included or include that
purpose; and

(it) that purpose was or is a substantial purpose;

(b) a person shall be deemed to have engaged, or to engage, in conduct
for a particular purpose or a particular reason if that person engaged or engages
in that conduct for that purpose af reason or for purposes or reasons that
included or include that purpqse ofhféaSOn, and that purpose or reason was or 1s
a substantial p‘urposé Or reason. I

(8) Inthis Act:

(a) a reference to a contract shall be construed as including a reference

to a lease of, or a license in respect of, any land or a building or part of a

building, and shall be so construed notwithstanding any express reference in

this Act to any such lease or license, but shall not mean a reference to the
memorandum of association or articles of association of a company;

(b)a reference to making or entering into a contract, in relation to such
a lease or license, shall be read as a reference to granting or taking the lease or
license;

(c) a reference to a party to a contract, in relation to such a lease or
license. shall be read as including a reference to any person bound by, or
entitled to the benefit of, any provision contained in the lease or license.

(9) For the purposes of this Act, any contract or arrangement entered
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into by an association or body shall be deemed to have been entered into by

~ all the persons or undertakings whoare members of the association or body.

(10) Nothiﬁg in subsection (9) of this section shall apply to:

(a) any member of an association or body who expressly notifies
the association or body in writing that he disassociates himself from the
contract, or arrangement or any provision thereof and who dees so
disassociate himself;

(b) any member an association or body who establishes that he had
no knowledge and could not reasonably have been expected to have had
knowledge of the contract, arrangement, or understanding.

(11) Inthis Act, reference to:

(a) Federal Government means the Federal Government of the
Federal Republic of Nigerta; .

(b) State Government means the Government of one or any of the

States that constitute the te:ritories of the Federal Republic of Nigeria, as

recognized by the Constitution of the Federal Republic of Nigeria, 1997 (as

altered); (a Local Government means the authority and the territories -

reiating to one or any of the tocal government recognized by the
Constitution of the Federal Republic of Nigeria, 1999 (as altered).

(12) Every reference in this Act to the term "market" is a reference
to a relevant markct in Nigeria for goods or services as well as other goods or
sérvices that, as a matter of fact ana commercial common sense, are
substitutable for them and the meaning of the term reievant market shall be
based on examination of demand substitutability, supply subsiitutability and
potential competition.

{13) Forthe purpose of this Act, the term:

(a) “regulatory agency” shall mean any governinent agency

established to regulate the terms and conditions tor demand and supply of

goods and services in any given industry and in this respect, the regulatory

agency in question is one established either by Federal or any State

C 1505
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-~ Government;

(b) “regulated industry” shall mean an industry which is designated
as such by the Commission and which is under the regulafory authority of a
regulatory agency.
(14) For the purpose of this Act, the term “professional association”
shall mean associations mentioned in Schedule I of this Act.
168. This Act shall be cited as the Federal Competition and Consumer
Protection Bill, 20135.
SCHEDULE |
- PROFESSIONAL ASSOC!ATIONS :
[Section 167 (14)]
The associations and their governing bodies established by the under listed
enactments are professional associations for the purposes of this Act:
- (a)Architects (Registration, Etc.) Act, Cap. A19 Laws of the
Federation of Nigenia, 2004;
(b) Institute of Chartered Accountants Act, Cap. 1. ll,-Laws of the
Federation of Nigeria, 2004; _
(c) Dental Technologists (Registration, Etc.) Act, Cap. D6, Laws of
the Federation of Nigeria, 2004;
(d) Engineers (Registration, Etc.) Act, Cap. E 11, Laws of the
Federation of Nigeria, 2004;
(e) Estate Surveyors and Valuers (Registration, Etc.) Act, Cap. E 13,
Laws of the Federation of Nigeria, 2004;
- (f) Legal Practitioners Act, Cap.-L 11, Laws of the Federation of
Nigenia, 2004; .
(g) Medical and Dental Practitioners Act, Cap.M8, Laws of the
Federation of Nigeria, 2004;
(h) Nigerian Institute of Marketing Act;
(1) Nursing and Midwifery (Registration, Etc.) Act, Cap. N143, Laws
of the Federation of Nigeria, 2004; -
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(j) Pharmacists Commission of Nigeria Act, Cap. P11, Laws of the
Federation of Nigena, 2004; _ |

(k) Quantity Surveyors (Registration, Etc.) Act, Cap. Q1, Laws of
the Federation of Nigerra, 2004;

(1) Surveyors Registration Commission of Nigerta Act, Cap. S.18,
l.aws of the Federation of Nigena, 1990;

(m) Town Planners (Registration, Etc.) Act, Cap. T7, Laws of the
Federation of Nigeria, 2004;

(n) Veterinary Surgeons Act, Cap. V3, Laws of the Federation of
N1 gcria,.2004; and

{0) any other professional association created by any law and
designated as such by the Commission, provided that any designation of an
association as a professional association shall be published by the
Commission by regulations for the purpose of inclusion in this Schedule.

SCHEDULE H
TRANSITIONAL PROVISIONS
Transfer of Assets

1. (1) Al! Assets and funds which immediately before the
commencement of this Act were vested in the Consumer Protection Council
(hereinafter referred to as “the Council”) shall by virtue of tius Act be vested
in the Federal Competition and Consumer Protection Commission herein
after referred to as “the Commission™).

(2) AW bonds, hypothecations, securities, deeds, contracts,
instruments, documents, and working arrangements with respect to the
assets transferred, that subsisted immediately before the commencement of
this Act and to which the Council was a party shall be as fully effective and
enforceable against or in favour of the Commission as if. instead of the
Couricil. the Commission had been named therein.

(3) Any cause of action or proceeding which existed or was

pending with respect to the assets transferred by or against the Council




€ 1508

Federal Competition and Consumer Protection Bill, 2016 2016

-—__ﬁ-—‘_-—____———-—_———n-_—______—_______—___—____‘_____—

I
5
3
4
S
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30

Immediately before commencement of this Act, shall be enforced or continued,
as the case may be, by or against or in favour of the Commission in the same
way that it might have been enforced or continued by or against the Council had
this Act not been passed.

,(4) No action or other proceeding shall be commenced against the
Commission in respect of an employee or asset that has been transferred to the
Commission, if had there been no transfer, the time for commencing the action
or other proceeding would have expired.

(5) Nothing in this Act and nothing done as a resulit of a transfer under
sub-paragraph (1) of this paragraph shall create any new cause of action in
favour of:

(a) a holder of a debt instrument that was issued by the Council before
the commencement of this Act;

(b) a party to a contract with the Council that was entered into before
the commencement of this Act. I

(6) Any guarantee or surety-ship given or made by the Federal
Government or any other person in respect of any debt or obligation of the
Council, and which was effective immediately before the transfer of the
principal debt or obligation, shall remain fully effective against the guarantor
or surety on and after the transfer date in relation to the payment of the debt or
the pertormance of the obligation, as the case may be, by the Commission, to
which the principal debt or obligation was transferred.

Transfer of Employees

2. -(1) Upon the commencement of this Act, such number of persons
employed by the Council, as may be required by the Commission shall be
deemed to be staft of the Commission and shall be transferred to the service of
the Commission on a merit and value basis and on terms not less favourable
than those enjoyed immediately prior to the transfer.

(2) The service rendered by an employee transferred pursuant to sub-

paragraph (1) of this paragraph to the Council shall be deemed to be service
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with the Commission for the purpose of determining employment related
entitlements as specified in the relevant laws of employment in Nigeria.

(3) Until such time as conditions of service are drawn up by the
Commission: .

(a) the terms and conditions of service applicable to employees of
the Council shall continue to apply to every person transferred to the
Commission as if every such person were still in the service of the Council;
and

(b) the Commission shall continue to contribute towards any
pension scheme to which the Council was contributing in respect of persons
in the employment of the Council prior to the transfer date.

(4) Nothing in this paragraph shall operate so as to prevent any em-
ployee of the Council from resigning or being dismissed from service.

(5) Nothing in this paragraph shall operate so as to create an
entitlement for any employee of the Council to become an employee of the
Commission.

Directions to the Council

3.-(1) The Minister may give the members of the Board of the
Council directions in writing in order to ensure the proper transfer of the
assets of the Council to the Commuission and the Council shall without delay,
comply with every such direction.

(2) Without derogating from sub-paragraph (1) of this paragraph,
directions given under that sub-paragraph may provide for:

(a) the cessation of all or any of the functions of the Council;

(b) the termination of any contract entered into between the
Councll and any person, provided that no such direction shall authorize the
Council tocommit an unlawful breach of any such contract; and

(c) the production of any report and the provision of any

information concerning the conduct of the Council or the members of the
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1  board of the Council or anything done by or on behalf of the Council or the
2  membersofthe Council.
'EXPLANATORY MEMORANDUM
(This Memorandum does not form part of this Act bat is
intended to explain its purport)
This Act seeks to provide for the establishment of the Federal Competition and
Consumer Protection Commission and the Ceompetition and Consumer
Protection Tribunal, and for the promotion of competition in the Nigerian
markets at all levels by eliminating monopolies, prohibiting abuse of a
dominant market positions and penalizing other restrictive trade and business

practices.



