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ABILL
FOR

AN Act TO ESTABLISH FACTORING ASSIGNMENTS ACT To PROVIDE Fok

PRINCIPLES AND TO ADOPT RULES RELATING TO THE ASSIGNMENT OF
RECEIVABLES IN ORDER TO'CREATE CERTAINTY AND TRANSPARENCY
AND TG PROMOTE THE MODERNIZATION OF THE Law RELATHQG To
ASSIGNMENTS WHILST-PROTECTING EXISTING ASSIGNMENT PRACTICES
AND FACIHITATING TH‘E_ DEVELOPMENT OF ,N};w _PRACTICES AND
.ENSU‘RING ADEQUATE PROTECTION FOR. THE INTERESTS OF DEBTORS Inv
' ORDER TO'PR&MOTE THE AVAILABILITY OF CAPITAL AND CREDITAND TO
FACIITATE DOMESTIC AND INTERNATIONAL TRADE AND FOR RELATED
MATTERS  © e e L
\ Spo’nsor,é: Hon. Ossai Nicholas Ossai- .
~Hon: John Ovegh
S Hon, Mohammed Bago Umaru
R o ) . [ ] Commencement
BE IT ENACTED by the National Assembly of the Federal

Repubiic of Nfgeria as follows:

1 "PART 1 < DEFINITIONS AND INTERERETATION
2 1.-{1) In this Act unless the context otherwise requires: Definitions
3 “assi gnment” means the transfer by agreement from client to the factor ofall”

4 or pan of or an undivided intevest in a receivable payable by a debtor and

RS

whether or niot notice of the assignment has been given to the debtor. The

6 creation of rightd in a receivable as security of indebtedness or other

7 obligation 1s desmedto be atransfer;
] “client” {in business sometimes called an "assignor” but not in this Act)
9 means the person who assigns a trade receivable to the factor, whether ornot

10 thetrade receivable was initially payable to that person;

[
[

"competing claimant” means:
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{a)a creditor of the chent' or
b) an msolveﬁcy admmlstrator
(c) another factor or asslgnee of the same trade receivable from the

same chent mcludmg a person who by operatlon of Iaw claims aright in the

a551gned trade recewable asa result ofits rlghts in ofher property of the chient;
"domestic asswnment" means an assr‘rnment where the chent and the factorare

1ocated in the same eountry at the nme that the factorma contract is conchaded

betweenthem _
"domestlc tracie recewable“ means a trade recewable where at the time

entermcr into the suppiy comract the chent and the debtor arc located in the

same count:y when the supplv contract is conc]uded between tbem

ex1stmo trade recewable" means a trade recelvable that anses upon or before

the factormg contract is conciuded between the client and the factor

" "factor” (in busm_ess sometimes called an "assignee” but not in this Act) means

the persoﬁ towhom a‘recei\?zlllﬁle is aésignéd‘ |
"factormg comract” means a contract concluded between a client and a factor
pursuant to wh:ch ' |

(z) j:he clientassigns or will assign or will offer_ to assign to the factor
trade fecei\;ab]es afising from supply contracts between the client and its
debtors and ' . | |

(b} the factor isto p“rform at least one of ﬂlﬁ following functmns

(1) va:d’mg or procurmo ﬁnanee for the chent mcludmg Ioans and -

| -advance payments that are directly related to the value of each trade receivable

and its percelved cred}t risk atthe tlme the recewable is created or at any time

thereafter

(n) mamtenance of accounts (Ledgermg) relatmcr to tbe assigned

recewables or
(m) coﬂcctlon of ass1gned recewables and:

(a) unless otherw1se agr eed any col]ectlon is for 1ts own account and

not as agent forthe client;
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{b)any goilectibn made by the client for the benefit of the fact(;r is
deemedio bemade by the factor;
. . {cyprotection agaiﬁ_st'defaui,tj in :pay.ment;._by ciebtors solely because
of their financial inability to pay mayor.niajf notbe given;and | -

{d) netice of the assignment of the receivables maybr may not be

coogiventodebtors. - o

- - "Financial contract” sneans -any. spot,. forward, fitace, option or swap

transaction involving interest rate, . commodities, currencies, equities,

-~bonds, .indices. or-any other financial- i'nsm:me,nt,: any repurchase. or o
securities lending iransaction; and any other fransaction similar, to any of |
these transactions emered into in financial markets.and any combination of

- these;

"fingqgi§h services” means any-servige of a financial nalgre smekuding (but .

not limited to): _
-(a) transactionson a‘r,egth‘i_‘la_tedexclrz—aqge;
. (b)Insurarice - related services consisting {)ﬁ S
- (iydirectlifeassurance;
" (i) directinsuranceother than life assurance;,
- (i) reinsurance andmtroceﬁsion;,
- (iv} insurance intermediation; such as brokerage and agency; -
(v} services auxiliary to insurance, such as qqnsp.itancy,:abmaria},
rislcassessment and claim seitlement services; - ..
» : . {eybanking and other financial servicesconsistingof:
(i)accepting depesits and other repayable funds; - .-
(ii} lending (including consumer credit, morigage credit, factoring
and financing of commercial transactions); -
(i) financial leasing::- .
(iv) payment and money transmission services {including credit,
charge and debit cards, traveliers' cheques and bankers' drafis); -

... {(v)yproviding gnarantees or commitments;.
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(v1) financiat tradm g (as deﬁned in thlsAet)

(yii} pame]patmg in 1ssqes of any kind ‘of securifies {including

underwrxtmg and placement as an agent whether pubhcly or privately) and

prov1dmg services related to such lssues
- ‘(vm)m‘?{leyb{okermg;

{ix) aeset maﬁagefn.ent sueﬁ es'eeeh'er'pbrff_oiio management, all
forms of collectwe mvestment management pensmn fund management,
custodial, dep031tory andtrust serv1ces - : _

(x) inter-bank gayment system'S, inier-baxlk payiment agreements,

settlement and clearing services for financial assets (including securities,

. derivative produets and other negot}able instruments);

(xx] providing or transfemnﬂ ﬁnanmal mfm‘mation and financial data
processing or related software (but only by suppliers of other financial
services); R

(xii) pré)viding- advisory and other aixiliary financial services in
respect of any activity listed in sub-paragraphs (i) to (ix) (including credit
reference and analysis, iﬁvest_ment and pertfel'io résearch and advice, advice on
apqgis';tiqns andon corporate restruetuﬁng and strate gy).

"financial trading" means trading for own account or for account of eustomers,
whether on an ;_nvesm_aent exchzm_ge, in an o_ver—th_e-cgunter market or
otherwise, in: | | -

() money markef instmments (iﬁeluding chequj_es, bills and
certificates of deposit} and O.Ehei' negotiable instruments and financial assets
{including bullion); | . h

{b) foreign exchange;

(c) derlv&tlve produets (mchidmg futures and options);

{d) exehange rate and Interest rafe mstrumema (including products
such as swaps and forward rate agreements)

{e)transferable securities;

"future trade receivable” means a receivable that arises after the factoring
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contract is concluded between the factor andthe client;’

msolvency admmmtrator" meaus the person OE body; - inclyding one
_ appomted on an mterlm hasm authonzed ih‘an ‘msojvency roceeding to
‘ admmisterthe reorgan 1zat10n oF hqmdanon ofthe clieft's assets or affairs;

) msolvency proceedmg“ fneans a coIlec‘uve judicial or 'administrative

proceedmg, mcIudmg an mtenm proaoedmg, it whichi the asséts and affairs

. of the client are subject to control or supervision by a:court or other

competent authimty or person for the propose of reergaization. or
mternanonal asmgnment" means ah assrgnment of: atrade: recelvable where
the client and the factor are"lpcated"in different countries at the time of .

conclusjon of the factaring contract;

"international trade roceivaﬁié-" feans a fradé réceivable where, at the time .

the supp}y cpmract is concluded the chent and the debtor are located in

di fferent countnes

"netting agreement” means an agreement between two or more parties that

‘provides for orie or more of the following:

{a) the net Sﬂﬁlément of pajmenfis due in the same currency ou the
same déte whoiher by ﬁovation or otherwise' '

(b) upon the insolvency or other default by a party, the termination
of all outstzmdmg transactlons at their replacement or fair. market values,
conversion o_f such sums into a single currency and netting into a single
payment by on.eparty to the other; .

(c) the set-off of amounts calculated, as ée_t forthin'sub-paragraph;

(b) iinmcd'iarely above in this definition, under two or more netting
agreements;

"notice of the assignmen " means a communication in writing which

_reasonably identlﬁes the assagned receivable’ and the factor and states

expressly that the recexvables has been assigned to'the factor;

“priority" means the r:ght ofa person in preference to the right of another
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1 person and, to the e‘xté_nt relevant for such.pu_r@ose,- _‘includps the determination
3. . whetherthe right is a personaj or aproperty right, \ivh;ethgr QE not it is a security
.3, right for indebtedness or _other .obligation, whether the assignment

4 . accomplishes a true-scals. of .all'ri@t,' title .and ownér_ship interest of the
-5, ...;asgignor in. the geceivable. to the -assignee;,'and i-'vghetlhfer‘.. ény reqﬁiremerrts

. -6.:. ~necessary to render.the right gffective againsta competing-claimant have been

8. "procceds™ means whatever .is rec‘eiy_ed':.-in : r‘espect‘ of .an assigned trade

9 receivable, whether in fotal or partial payment, discharge ot Qt;hf;r‘satisfaction

. -40 - ; of thereceivable; theterm includes whatéver_is receivedin rqspcct of proceeds;
. 11. - -the termdoesnot include returned goods; - ' '

12 “prohibition against assignmient” means:, - .. o _
~183- . ... (@) that part of any ggraemcnt between the iritial Ql-;any subsequent
44 . clientand debtor or ényrsubsséqﬁent facterwhich; .. ... &

15 (i) prohibits, restricts, or requires the consgnt of the debtor to the

.16, assignment . or . transfer of, or the creation, iai’gaghment, -perfeﬁtion, or

17  enforcementof aright or inferest in the receivable; or -

A8 _(ii) - provides that. the. assignment or. ,transfér or the creation,

19 attachment, perfection or enforcement of the security -int,erés;i ma;ﬁ giveriseip :a

-, 20 - default, ,breﬁci;,.. right of “set-off;; claiin, ,.,d;;fgncé, -fermination, right of
21 termination, orremedy under the supply contract,and . . .
“22 .« - {byany mle of law, statute, order or regulation which, in respect of the

23 assignmentof, or the creation, attachment, perfa_gt@on_, or enforcement of aright

¢ . .24 orinterestinthe receivable which: -
25. .« - . (i) prohibits, restricts; oF requires the consent of the government, a

26 governmeental body or official, or debtor; or
22T e ‘..(_i-i) provides-that the same may givé rise to a default, breach, right of

.28 - set-off, claim, defence, termination, right of termination, or remedy;
29 “receivable” meansacontraciual right to payment of a monetary sum;
30 Mrelated right” means a personal.or property right which secures or assists in
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. -payment uf the assi gnédfr_et:eivable and without prejudice to the generality
2 of'the foregoing it inélucks:
3 {a)rightof Iien and stoppage in transit; -
4 - (b) guarantee_s’ and indenmities;
5 (c) documents of tithe;
6 ' “{d) creditandother-insurances; S
7 ~(e) Evidence ofthe amount and existence of a receivable; -
8 {(BYRightto cémpronﬁse-disputes and issues receipts. -
9 "subsequent #ssignme’tit‘-“ means a’r further assignment 6fa recoivible by the
10 initial -or any other factor to atiother persdﬁ,‘ including an assignment of a
' :l 1. receivable backto the client;
127 “supply cohtract” means a contract betweer the client and the debtor from
13 whichanassignedieceivabloarises? - ¢
14~ "radereceivable” meansany ofthe following receivables:
- 15 . " (@a recewable representmg the payment obl'lon for a credit
16 rcardtransact:on ' '
AT (b} a-recelvable‘ representing the amount owed to the client upon
18 | nét settlement of paymerits due pursuant to a netting agreement involving
490 - more than two paities; oF
L0 (¢)areceivable arising from supply contractthatis:
25 e '(i)"fo‘r the supp}y or lease ot license of goods or services other than
22 7 for financial services; |
L9300 (i) fora construciion;
g .- (iii) for the sale or lease of real property; or
25 i (iv) for the sale, lease or license of industrial or other intellectual
26 property orof proprietary information or of intaﬁgibles;‘-
27 | But it does not include a receivable arising out of ‘any transactions
28 specifically exchided from the ambit of this Act by sections 4.1 and 4.2
29 - -~ (exclusiong and liinitations).

©.30 - "writing” means ahy form of information that is accessible so asto-be usable
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Rules of
Interpretation

Seope of
application

oy
B

.- fot subseguetit reference and where th1s Law requlres a ertmo i be s;gned

then that requiremietit is miet if, by generally accepted means ord procedure
agreed to by the person whose swnamre 1s req red, the wntmo identifies that
persot atid intdicates that persan 5 approval of the mformatlbn cofttdined in i thie

ertlng,

2.- (1} A person is 10t:ated tn the country m whlch it lias its place of

- bitisiftess; Af. the chent ot the factor has 2 place of busmess iti tore thn one

coutitries; the piace or busmess is that pIace where the eentral admmlst:ratlon of

" theclient or the factof is exermsed Ir the debtor has a place ofbusiniess i ml morée

-~ thdn one couiry, the piace of busmess is that Wh]Ch has the closet relationship

1o the supply contract. ffa person does not nave @ place (}f business, refererice is
tobe made to.the habitual re31dence of that person in the case of an individiial

this is his priticipal res1eience In case of 2 person reglstered under law o

undertake business this is the place shown n such reg1strat10n as its address.

o : €2) Unless, the, centext otherwme prowdes the smgular 1nc1udes the

plural and vice versaand a reference foany gender mcludes any other gender

- (3)The headmzs to any sectlon or part of th1s Act are for convenience

. orly, and are to be Lonored in 1ts mf;erpretanon

(4} Any reference fo a person 1s fo any mdmdual firm, company

nlimited partnership, hmﬁed hab;hty partnershm eorporatmn or pan:nershlp

* -unincorporated body, goverrment govemment ageney or public authority, as

the case may be;

“

{3) The meaning of Ueneral words elther mtroduced or foilowefi by

the words “other or including” IS not o be fimited by reference to any

o preceding word indication a partlcular Cld.SS of acts, matters or things;

- (6) Reference to a secﬂon or to a parE is m the appmpi {até section or

“ - part ofthis Act.

"PART 2-- SCOPE. Or APPLTCATION AN’D LIMETAHO\I::

3.-(1) This Act applies io demesnc or mtemational asszgnments of

- . domestic trade receivables or mternat;enai trade recewa.bies made under or
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pursuanito a factoring contract,

(2) This Act aiso applies to subsequent assignments of the
receivablesreferred to in section 3.1 provided that eithesr:

{a) the initial assignment was made under or pursuantto a factorin g
coniract; or

{b) Any prior assignment is governed by this Act.

4.-(1) This Act does not apply to assignments made:

(a) to an individual for his or her personal, family or household
purposes; or

(b) As part of the scale or change in the ownership or legal status of
the business out of which the assigned receivables arose.

{2) This Act does not apply to assignments of receivables arising
under or from:

(a) transactions on aregulated exchange;

(b) financial contracts governed by netting agreements. except a
receivable owed on the termination of all outstanding fransactions;

{c) Inter-bank payments systems, inter%ank payment agreements
or clearance and setfiement sysiems relating to securities or other financial
assets or instruments;

(d) the transfer of security rights in, sale, loan or holding of or
agreement to repurchase securities or other financial assets or instruments
heldwith an infermediary;

. (e)aletterofcredit or independent guarantse;

{) financial services, including financial trading;

{g) security interests created by other statutes;

{h)landlord's liens except as to fixtures;

(iyreceivables assigned from the saie or lease of real property;

(i) transfer of interests in or a claim under a policy of insurance;

k) transfers of ciaims for wages or compensation by employees;

(Dythescale of abusiness;

Exclusions and
Lamitations
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Party Autonomy

Effects of
assignment
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{m) set-off claims;

{n) claims in court proceedings.

(3) Nothing in this Act affects the rights and obligations of any person
under the law governing negotiable instruments.

(4) Nothing in this Act affects the rights and obligations of the client
and the debtor under iaws govéfhing the protection of parties to transactions
made for personal, family or household purposes.

(5)Nothing in this Act: N

(a) affects the application of the laws of any state in which real
?I‘Opel‘t}’ is situated to either:

(i) an interest in ﬁhat real property to the extent that under that Jaw the
assignment of receivable confers such an interest; or

(if) the priority of a right in a receivable to the extent that under that
law an interest in the real property confers such aright; or

(b) makes lawful the acquisition of an interest in the real property not
permitted under the law of the state in which the real property is situated.

PART 3 - PARTY AUTONOMY.

5. The client, the factor and the debtor may derogate from or vary by
agreement between them any or all provisions of this Act relating to their
respective rights and obligations except that the client and the debtor may not
derogate from the provisions of sections 7.1 and 7.2 (nullification of
prohibitions on assignment) or 8.2 {assignment of rights securing payment).
Such an agreement does not affect the rights of any person who is not a party to
the agreement.

PART 4 - ;;VFFECTS OF ASSIGNMENT

6.-(1} Assignments of trade receivables are valid and effective unless
states otherwise in this Act.

(2} An assignment is still effective as between the client and the factor
or as against the debtor or as against a competing claimant, and the right of an

factor may not be denied priority, on the ground that it is an assignment of more
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than one receivable, or of future receivable or of parts of areceivable or of an
undivided interest in receivables, provided that the receivables are
deseribed:

(a) individually as receivables to which the assignment relates; or

{(b) in any other manner, provided that they can be identifies as
receivables to which the assignment relates either at the time of the
assignment or, in the case of future receivables, at the time the supply
contract is concluded.

(3) Uniess otherwise agreed, an assignment of one or more firture
trade receivable is effective without a new act of transfer bein g required to
assigneachreceivable,

{4) This Act does not affect any limitations on assignments arising
from any other laws except as stated in section 6.1, sections 7.1 and 7.2
(nullification of prohibitions against assigmment) and sections &.2 and 8.3
{transfer of related rights).

7.-(1) An assignment of a receivable is effective notwithstanding a
prohibition against assignment. The debtor may not avoid the supply
contract or its payment obligations because the client is in breach of such a
prohibition.

{2} Neither the client nor the factor shall have any Hability to the
debtor for a breach of prohibition against assignment nor may the same be
raised by the debtor as a defence or set-off to any claim for payment of an
assigned debt.

{3) Neither the Government, nor any governmental body or official
may take any action against the client or the factor for an assignment of a
receivable in breach ofany prohibition againstassignment,

8.-(1} Upon the assignment of a receivable its refated rightsare also

transferred to the factor without any new act ot transfer. Ifsuch aright, under

the law governing it, is transferable only with a new act of transfer, the client

is obliged to transfer such rightand any proceeds to the factor.

Nullitication of
prohibitions
against
assignments

Transfer or
related rights
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(2) A related right transferred vnder Sub-section 8.1 even though
there may be an agreement between the client and the debtor or some other
person granting thatright which prohibits, limits, makes impossible or imposes
a condition or other vestriction on the client's right to assign éither the
receivable or the right securing payment of the assigned receivabls.

(3) The client shall have no liability to the debtor or other person
referred to in section 8.2 for breach of any agreement referred to in that section.
The other party io that agreement may not avoid the supply contract or the
assignment congract or the right securing payment en the sole ground of such
breach.

(4) The transfer of a possessory property right under section 8.1 does
not affect any obligations of the client to the debtor or the person granting the
property right with respect to the property transferred existing under the law
governing that preperty right.

(5} Section 8.1 does not affect any requirement under rules of law
other than this Law relating to the form of registration of the transfer of any
rights securing payment and/or evidencing ownership of the assigned
receivable.

PARTS - RIGHTS, OBLIGATIONS AND DEFENCES
(A} AS BETWEEN CLIENT AND FACTOR

9. The mutual rights and obligations ofthe clientand the factor arising
from their agreement are determined by the terms and conditions set forth in
thatagreement, including any rules or general conditions referred to therein.

10.-(1) Unless otherwise agreed between the client and the factor, the
client shall be deemed to represent and warrant to the factor that at the time of
conclusion of the factoring contract and in respect of each trade receivabie to
which the factoring contract applies:

(a) the client has and will continue to have the right to assign each
existing trade receivable and each future trade recelvable fres of all

encumbrances including prohibitions on the assignment of the receivable and
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1 itsrelatedrights; and
2 {b) the client has not previously assigned any existing trade
3 receivable or future trade receivable to another person; and
4 (c) the debtor does not and will not have any defences, rights of set-
5 off and ofthe nature referred o i'n Section 16.1 or counterclaims
6 {d} no prohibition against the assigrniment of the receivable
7 {2} Unless otherwise agreed between the client and the actor, the

client does not represent that, in respect of any receivable to which the
9 factoring contracts applies, the debtor has, or will have, the abitity to pay or
10 otherwise discharge any receivable.
i3 11.-(1} Unless otherwise agreed between the client and the factor, Rightto give

notice of the

12 notice of the assignment and a payment instruction may be sent to the debior  #ssignment
13 by either the client or the factor or both. However after notice of the
14 assignment has been sent only the factor may senta payment insiruction,
15 (23 Notice of the assignment or payment instruction sent in breach
16 of any agreement referred to in section 11.1 is still effective for the purpose
i7 ofsection 15 (debtar discharged by payment),
18 (3) However, nothing in section 11.1 or 11.2 affects any obligation
19 or liability of the party in breach of such agreement for any consequent
20 damages.
21 12.(I) As between the cliént and the factor, unless otherwise Rights of
22 agreed and whether or notnotice ofthe assignment has been sent: e
23 (a) If payment in respect of the assigned receivable is made to the
24 Tacior, then the factor is entitled to retain the proceeds and any goods
25 returned in respect of the assigned receivable; and
26 (b} }f payment in fespect of the assigned receivable is made 1o the
27 client, then the factor is entitled to payment of the proceeds and also to any
28 goods returned to the client in respect of the assigned receivable; and
29 {c} If payment in respect of the assigned receivable is made to
30 another person over whom the factor has priority, then the factor is entitled
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27
28
29

to payment of the proceeds and also to goods returned to such person in respect

of the assignedrecelvable;

(d) However the factor may not retain more than the value of its right

inthereceivable. )
(B) PosITioN OF DEBTOR

13.-(1) Except as otherwise provided in this Act, an assignment does
not, without the consent of the debtor, affect the rights and obligations of the
debtor, including the payment terms contained in the supply contract. This Act
does not atfect the rights and obligations of the debtor uniess, at the time of
conclusion of the Supply Contract, the debtor is located in Nigeria or the law
govemning the suppiy contract is that of Nigeria,

(2) Apaymentinstruction may change the person, address or account
to which the debtor is required to make payment but may not change:

(a) The currency of payment specified in the supply contract; or

(b) The country specified in the supply contract in which payment is
to be made to a country other than that in which the debtor is Iocated.

14.-(1) Notice of the assigninent or a payment instruction is effective
when received by the debtor if it is in 2 language that is reasonably expected to
inform the dr::btor about its contems It is sufficient if notice of the asmgnmem‘
or apayment instruction is in the language of the supply confract.

{2) Notice of the assignment or payment instruction may relate to
trade receivabie arising after the notice.

(3) Notice of a subsequent assignment shall be deemed to constitute
notice ofall prior assignments.

15.—(1) Until the debtor réceives notice of the assignment, the debtor
is entitled to discharge a trade receivable by payir;g in accordance with the
supply contract. .

(2) After the debtor recewes notice of the assignment then, subject to
sections 15.3 to 15. 8, ‘che debtor can oniv discharge the trade receivable

paymg the factor. However if there are alternative payment insiructions in
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1 either the notice of the assignment or in a writing received by the debtor

o

subsequent to the notice of the assignment, then the debtor is discharged by

3 payment in accordance x with such instrug:tions.
4 (3) If the debtor receives more than one payment instruction
5 relating to a single assisnment of the same frade receivable by the same
6 client, then the debtor is discharged by paying in accordance with the last
7 paymentinstruction received from factor before payment.

(4) Ifthe debtor receives notification of more than one assignment
9 of the same trade receivable made by same client, then the debtor is
10 discharged by paying in accordance with the tirstnotification received.
11 (5) If the debtor receives notice of one or more subsequent
12 assignments, then the debtor is discharged by paying in accordanr;e with the
i3 notice of the assignment in respect to the last of such subsequent
14 assignmerts.
15 (6) Ifthe debtor receives notice ofthe assi gument of'a part of or an
16 undivided inferest in one or more trade receivables, then the debior is
17 discharged by either paying in accordance with such notice orin accordance
i8 with the provisions of this section 15 as if the debtor had not received the
19 notice. If the debtor pays in accordance with the notice, then the debtor is
20 discharged only to the extent ofthe partofundivided interest paid.
21 {7) ifthe debtor receives anotice ofthe assignment from the factor,
22 then the debtor is entitled to request that the factor provide within a
23 reasonable period of time adequate proof of the assignment from the initial
24 client to the initial factor and of any intermediate assignments having been
23 made. Unless the factor does so, the debtor is discharged by paying in
26 accordance with section 19 {non-recovery o.f payments} as if notice of the
27 assignment from factor had not been received. Adequate proof of an -
28 assignment includes but is not Lmited to any writing emanating from the
29 client and indicating that the assigniment has taken place or authorizing

30 - paymenttothe factor.
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(&) Sections 15.1 to 15.7 do not affect any other ground upon which
payment by the debtor to the person entitled to payment or to a competent
judicial or other authority or to a public deposit fund discharges the debtor.

16. In a claim by the factor against the debtor for payment of the
assigned frade receivable, the debtor may raise against the factor all defences
and rights of set-off arising from the supply éontract, or any other contract that
was part of or closely counected with the same transaction, of which the debtor
could avail itself, as if the assignment had not been made and such claim were
made by the client.

{2) The dcbtof may raise against the factor any other right of set-ofi,
provided that it was available to the debtor at the time notice of the assignment
was received by the debtor.

17.-(1} The debtors may agree with the clientina writing signed by
the debtor not to raise against the factor any defences and rights of set-off that it
could raise pursuant io sections 16.1 and 16.2. Such an agreement precludes the
debtor from raising against the factor such defences and rights of set-off. Such

an agreement may be modified only by an agreement in a writing signed by the

~ debtor. The effect of such modification as against the factor is determined by

Section 18.2 {modification of the supply contract).

{2) The deb‘-:orméy notwaive defences or rights of set-off:

(a}arising from fraudulentacts onthe pért of the factor; or

(bybased on debtor's incapacity. |

15.-(1) An agreeme_r:tt'between tﬁe ctient and the debtor concluded
before notice of the assignment is received By the debtor which affects the
factor's righ‘ts is also effective as 'against the factor, whose rights are
correspondingly affected.

{2) An agreement between the client and the debtor concluded afier
notice of the aésignment is received by the debtor which affects the factor's

rights is ineffective as against the factor unless:

{a) The factor at any time consents to it; or



2016

Factoring Assignments (Establishmeni. Etc) Bill, 2016

C 4863

O T VS

oo =1

{b) The trade receivable is not fully eamed by performance and

_either:

. (the modification is provided for in the supply contract; or
(i1} In the centext of the supply contract, a reasonable factor wonid

conseni fo the modification.

3) SEvtiOWS i8.1 and | 8 2 do not affectany rlgmtq or obiigatsons of

the clients or the factor arising from breach of any agreement between them.

15. Failure of the client to'perform the supply cgntrécﬁc &oes not
entitle the debtor to recover from the factor a sum p.aid by the débtoﬁ‘ 1o the
client or the factor. However the rights of the debtor against the client in
respect .o_f such sum paid are unaffected. 7 _ o

(C) POSITION OF THIRD PARTIES

20.-(H 1f more man one. as31gnment ismade by t‘m: same chent of
the same trade receivable then mlorry amongst he factcsrs of their
entitlement fo the trade ref‘elv@bie willbe determmed by Ueneral rules of law
and in the a,bsenc_e thereof then the first factor to_ give notice to the ebtor
snall have prlor;ty

(2) With the exception of matiers thaL are settled in sectlop 20.1
and eisewhere m:thls Act the law of the state in which the client is Iocated
governs the priority of the right of a factor in the assigned trade receivable
overthenght of a competmﬂ clalmam L o

21.-(1yif proceeds are, ref‘ewed by the factor, ‘rhen tne Facto. is
ertitled to retain those proceeds to the extent that the factor's right and
interest in the assigned trade reéeivablc howevc;r aris'ing 5#5 priority over the
right if acompetmg c;almant in t.he a551gned trade recewa‘ble i

L2y I proceeds are 1ecewed by the chent then tbe nght of the

factor in those proceeds has pmontv over the b ght of a competmg clzumant

. inthose Dropeeds to the same thenf as the factor s nght had prlonty over the

rightin the a551gned trade re

able of that clarmam '_ _

(a) The chent received.the_ raceeds under mstruct;ons from the

Non-recovery of
Dayments

Law applicable
to competing
rights in a trade
receivable

Special ; rules on
proceeds -
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factor to hold the proceeds for the.beneﬁt ofthe factor; and

(b) The proceeds are held by the client for the benefit of the factor.
separately and are reasonably identifiable and segregated from the other assets
of the client, such as in the case ofa separate deposit or securities account
containing only proceeds consisting of cash or securities.

(3) Nothing in section 21.1 affects the priority of a person having
against the proceeds a right of set-off or a ﬁght created by agreement and not
derived from aright in the trade receivable.

22. A factor entitled to priority may at any time subordinate its
pricrity imilaterally or by agreement in févour of any existing or future factors. |

23.-(1) A factoring contract concluded between persons who are
located in the same counfry is formaily valid as betweden them if it satisfies thé
requirements of either the law which governs such contract or the law of the
country in which it is concluded.

A factoring contract concluded betweeﬁ persons who are located in different
countries is formally valid as between them if it satisfies the requirements of
either the law which governs such contracts or the law of one of those
countries. - 4

PART 6 - INTERNATIONAL FACTORING

24.-(1) Relations between factors. concermning the assignment
between them of international trade receivables in intemnational factoring
transactions and which are commonly known as:

(a) export factoring; -

(b} import factoring;

Shall be governed by the rules (if any) of an association established for such
purposes of which the factors are both members and in the absence of such
rules, by the law agréed tobetween them. | -
Unless agreed otherwise by the factors involved or regulated by the rules of an |
association of which the factofs are both members, the law setoutin Parts1to5

of this Act shall apply accordingly. To the extent that any of the same shé_[l not .
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apply to any aspect of their relationship then the applicable iaw shall be that
ofthe counfy in which the factor giving the assignment is located.
o PART 7 - ENTRY INTO FORCE AND APPLICATION

25. This Bill may be cited as the Factoring Assignments
{Establishment, etc) Bill, 2016. 7

(2) This Law applies only to assignments if the factoring contract
is concluded on or after the date when this Law comes into force.

EXPLANATORY MEMORANDUM

This bill seeks to create an avenue where interest of contractual rights to
payment of a monetary sum by a debtor is transferred by agreement to a third
party called the factor. It is a service involving a financial transaction
feceivables (i.e invoices) to a third party called the factor, with the factor

assuming full credit and collection of responsibilities.

" Citation







