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A BILL
FOR

AN ACT 1O REGULATE AND PrROHIBIT UNFAIR COMPETITION AND
UNREASONABLE COMBINATIONS i RESTRAINT OF COMMERCE, INDUSTRY AND
TRADE, INCLUDING MONOPOLIES, TRUSTS AXD INTERLOCKING DIRECTORATES,

FOR THE PURPOSES OF MAIXTAINING AND STREXGTHENING THE FREFE
EXTERPRISES SYSTEM, EXSURICG UNRESTRAINT COMPETITION, AND
LESTABLISHINGA LEVEL PLAYING FiELD, ix BUSINESS IX THE FEDERATION, AND
TO MAKE PROVISION FOR OTHER MATTERS RELATING THERETO

Sponsored by Hox. 1.YxDA CHUBA IKPEAZU

[ / Commenoe-
M.

BE 1T EXACTED by the Nanonal Assembly of the Federal Republic
of Nigena as follows—

| CHAPTER 1
2 REGULATIONS, PROHIBITIONS, OFFENCES, CRIMINAL
3 AND CIVIL. ACTION
4  PART I —PrOHIBIMON OF Business PRACTICES WHICH LESSEX COMPETITION,
5 CREATE A MoONOPOLY, CAUSE RESTRAINT TO TRADE, COMMERCE, ETIC.
6 1.—(1) As from the commencement of this Act, it shall be an P;dﬂ"‘m
of business
7 illegal, unlawful and a forbidden business practice, and a contravention  practices
8 of the provisions of this Act for any person or persons, combine, trust,
9 etc. engaged in trade or commerce, in the.course of such tradc or CoOMpCiNON,
crease
10 commerce 10— - monocpoly.
cc.wowade, ¢
i1 (a) leasc or make a salc or contract for sale of goods, wares,
12 merchandise, machinery, supplics or other commoditics, whether €
: 13 patenied or unpatenied, for usc, consumption or resalc within
14 Nigeria, or fix a price (an act otherwise known as price-fixing)
15 charged therefore, or discount from, or rebate upon such price, on
16 the condition, agreement or understanding that the lessec or
17 purchaser thercof shall not usc or dcal m the goods, warces,
‘ 18 * merchandise, machincry. supplies or other commoditics of a >
"
v . &
‘ ! e »
- @ .
- — - . . - S




¢ 3240 2015 No. Nigerian Antitrust (Prohibitions, Enforcemeni, eic.)

1 competitor or competitors of the lessor of seller. where the ctfect
2 of such leasc. sale or contract for sale or such condition. agreement
3 or understanding may be to substantially lessen competition or tend
4 10 create a monopoly in any line of trade or commerce:
S (D) causes any restraint in the practice, flow or flourishing of
6 trade and commerce., through any agreement or agreements between
7 (WO or more competitors or providers of goods, commodities or
3 services in the free marketplace, to wit, carrying on or conducting
9 a bid-ngging practice at a stock market, public or private tenders
10 board (including competitive bid coniracts), sales or auction of any
11 property, industrial complex, concern, firms, cic.:
12 () discriminate. cither directly or indirectly, in price between
13 different purchasers of commoditics, which commodities are sold
14 for consumption or resale within Nigeria or any part thercof. where
15 the effect of such discrimination may be to substantially lessen
16 compcuton or tend to create a monopoly to any line of commerce:
17 Provided that -
18 (/) nothing herein contained shall prevent discrimination in
19 pricc between purchasers of commodities on account of
3 20 diffcrences in the grade, quality, or quantity of the commodity
21 sold, or that makes only duc allowance for difference in the
22 cost of sclling or transportation, or discriminates in price in
23 the same or ditferent communitics made in good faith o meet
24 compectiion.
25 (47) nothing herein contained shall prevent persons engaged
26 in setling goods, wares. or merchandise in trade and commerce
27 from sclecting their own customers in bona fide transactions
28 and not 1n restraint of trade:
29 (d) affect. hamper. climinate or minimise normal market place
30 competiion through the application of—
31 (1) unfair trade practices. such as improper labeling of products.

11
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26
27
28
29
30
31

false and misleading adverusing and misbranding,

(i7) exclusive dealing arrangements, which preclude a purchaser
from handling the goods of compcetitor of the supplier,

(7if) deceptive practices, 1n trade and commerce 1n order to
mislcad the customer or to yicld or cause undesirable price
controls of goods and commodities; and
(¢) limit the supply of any particular product, goods or commoditics

to the extent that it deprives customers and consumers the benefit of
choice, and eliminates marketplace competition;

(/) bundlc or tic any brand of product with another for the purposcs
of protecting or shiclding that other product from a fair competition
with other like products, or in order to deprive customers and
consumers the benefit of choice, or for any other reason that results
in the restraint of trade or commerce.

(2) Without prejudice to Subscction (1) of this section, it shall be
an illepal and forbidden business practice, and a breach of the provisions
of this Act, for any combine or trust to hold a monopoly or attempt to
hold a monopoly, corporation, company on any aspect of trade,
commerce or industry in the Federation or with foreign nations in such
a manncr which is calculated, intended or prearranged to—

(a) sccurc the sole control of a particular line of goods,

commoditics, contracts or services in the Nigerian marketplace; or

(b) acquire the means to control the distribution and prices of -
aoods, commoditics or services through mergers, holding companies,
interlocking directorates, conspiracics in restraint of trade or
collusive bidding; or

(¢') acquirc any firm or firms, or carry on their merger, or procure
the stocks of any number of competing firms in order to hamper,
lessen or climinate normal marketplace competition 1n tradc,
conmunerce and industry; or

() build interlocking directorates in firms or companics cngaged  Cap. 406
LEN.
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Cap. 303 i ntersiate or foreign commerce, and in which anyone of the
i‘;—;‘gﬂ* I members of the boards of dircctors has 2 capitalisation exceeding
;?2 ;; an amount spectfied, from time 0o ume, by the Securities and
o. 40, l:xchange Commuission (with regard 1o the relevant provisions of the

Nigerian Enterprises Promotion Agi. including, where applicable,

csiabhish uniform pricing policies or to take actions of a monopolistic
naturc that reduces or chiminaics compctition between business

v
cnterpriscs and companies that are supposedly in competition with

i

2

3

4

5

6 the Companies and Allied Maters iACE as amended), 1 order 10
7

8

9

i0 cach other.

11 2. In this part of this chapter, unless the coniext otherwise requires,
12 the following words and expressions have the meanings respectively

13  assigned to them—

14 (a) "bid-rigging” refers to an unfair business practice in which
15 iwe or more key competitors in the marketplace agree or concur
i6 ot to bid against each other or agree or concur on the level of their
17 individual bid contract or public auction or any similar bidding
I8 CXCICISC:
19 (b) “commerce” means a business activity characterised by the
20 buying and selling of goods and commodities, transportation and
21 commercial imiercourse, and includes such other business activities
22 as transmission of radio, television, tclephone and telegraphic
23 messages, and manufacturing, which arc subject 1o Federal
24 rcgulanons and control where they affect more than one of the States
23 of the Federation and as provided by the Constitution;
26 () “holding company” mcans a corporation engaged in interstate L
27 and foreign commerce whose assets consist of stocks-in opcrating
28 ) companics, and which has controiline shares in cach of several
29* alicgedly competing companics (subsi::l'iarics);
~ 30 _ (I “intcriocking direciorates™ refers to any syndicate or
3t Mna@ beiween ;;lwumbcr of competing comﬁé;;igs carrymg -
_. - : - - eV -
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on imnterstate or foreign com!t-nc rc¢ whereby the same mdivaduzls of
the competing companics ar¢ members of the boards of direciors of
their compamies, and i1 which any onc of the direclors has a
capitalisation not excoedine 200 million Naira;

(e) “merger” refers to the pooling of the asscis of two or more
companics to form a singlc company, and includes those between
competing companics (horizontal), thosc aimed at samme comrol
over raw material supplicrs (verucal-backward) and thosc mvcivine
retail outlets (vertical-forward), desiened or conspired 100 reduce
competition or to foster the growth of monopoly conditions;

() “monopoly” means a market condiion characicrised by the
absence of competiion and the arufaicial fixine of proes (by any
cantel, syndicate, association or body of persons, howsocver formed
or constituted) for scrvices or commoditics (unaficcied by the supply-
demand forces of the markcet economy), and which market condizion
holds exclusive control over any hine of goods, commoditxcs or

services In terms of supply 10 a2 particular market; or thai which
results when business firms cstablish conditions in which prices of
goods, commaodities and scrvices are controlled through merecrs.
bolding companics, mterlockine directoraics, Conspiracys to resiram
trade and collusive bidding; but docs not include or apply 0 any
franchise granted by the Govenment of the Fedecranon o publx

utilitics, patent arid copyright privilcees conferred by law, and thosce
conferred for the purposcs of promoting cxport trade in the
Federation;

(g) “pricc fixing” refers 10 a conspiracy or connivance betwer

two or more key providefs of products and scrvices in a market
place to agrcé on any particular level of price Increases or mininin:
pricing for any particular product or scrvices; '

(h) “restraint of tradc; refers 1o the applicaion in any business

practice of trusts, monopolics. price-fixing, collusion, conspiracy.

-
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or other practices to hamper or climinate free competition in the
market economy, which application in that regard is prohibited and
forbidden under this Act;

(i) “trust” or “combine” as a business combination, refers to any
large corporation or group of corporations or an association of trading
companics that pursues monopolistic policics in the production or
supplying of goods or services, and includes any trust formed for
the purposes of reducing or eliminating competition among previously
competing companics; and

(/) “unfair trade practice” means any business activity that
deceives or mislcads the customer, and which results in the consumer
being sold shoddy, dangerous or overpriced goods or services, and
includes—

(¢) false and misleading advertising of foods, drugs, cosmetics
and other commuodities;
(u1) misbranding and improper labeling of products:
(21) unfair and deceptive practices, and conspiracics 1o fix
prices of goods, commodities or services:
(1v) collusive bidding practices at a stock market:
(v) discriminating against buyers of goods or commaoditics:
(vi) price-cutting of goods or commodities in order to climinate
cbmpetition; and
(vir) other practices in restraint of trade.
PART [—OFFENCES, CRIMINAL PENALTIES AND CIVIL, ACTION
3.—(1) Any person who docs or attempts to do any act prohibited
and declared illegal and forbidden by Section 1 of this Act shall be
gullty of an offence and liable to be proceeded against in accordance
with the provisions of this Act.

(2) Where an offence under this Act is commitied by a body of

persoﬁs—-—-

(@) in the case of a body corporate, cvery director or officer of
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that body shall be deemed 1o be guilty ot the offence:

(/) 1 the case of a partnership. trust. combine or mterlocking
directorate. ¢every partner or officer of that body shall be decimed to
be euilty of the offence.

(3) No person shall, however, be deemed to be gutlty of an otfence

under Subsccuon (2) of this section, if he proves to the satistacuon of

the court that the otfence was commutted without his consent and that
he exercised all due diligence to prevent the commission of the offence
having reeard to all the circumstances.

4.—(1) Any allcganon that a violauon or contravenuon of the
provisions ot Section 1 of this Act has occurred or is about to take
place may be made by any person or body corporate 1o the Antitrust
Deparunent of the Ministry of Justee, estabhished under this Act which
1s charged with the responsibility for any matter relating thereto.

(2) Subject to Secuon 174 of the Consutution. any Antlrust

Investugator or othicer of the Anutrust Departinent may in « court of

competent jurisdictton prosecute an offender or an otfence under this
AcCt.

5. For the avoidance of any doubt, the Federal High Court shall
have and excercise jurisdictional authority 1o. the exelusion of any other
court mm c¢ivil and criminal matters relating 1o the provisions of this
AcCL, '

6.—(1) Where 1t 1s established in a criminal proceeding before a
court of competent jurisdiction that any of the catcgory of oftenders
described in Section 3 of this Act s guilty ot an oftence under this Act,
the court shall imposc any of the penalties, as appropriate, specified 1n
the following subsecuions of this section.

(2) In the case of a violation or contraventuion ot any of the prohibiuons
comained m Scction 1 (1) (a) and (H) of this Act. an oftender shall be
liablc

(¢7) on summary conviction, to—

Proscoeution.

Junisdiction.

Ol
Perniitios.
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() tine of dn amount not exceeding wen million Naira: or

(17} & revocation or cancellaton. as the case mayv be. of the
certificate of incorporation. business permit or licence issued 10
a combice or trust which comumitted the offence: or

(111) a scizure or forfenture to the Government of the FFederation
of any moncys, gans, ctc. obtained or derived by the offender
during and after the period of a continuation of that offence: or

(1v) all or any number of the foregoing penalties under this
paragraph, i the discreton of the court:

(D) on conviction on indicument, to—-

(1) a tine of an amount not exceeding twenty million Naira,

(/1) a revocauon or cancellation. as the case may be, of the
certificate of mcorporation, business permit or licence as the
case may be, 1ssued to a combine or trust which committed the
oftence: or

(111) a suspension or ban from participation in that business
venture or any pusmess related thereto. of any combine or trust
or any of 1ts directors or officers or partners which committed
the offence; or

(7v) a serzure or forfeiure to the Government of the Federation
of any moneys, gamns, ctc. obtained or derived by the offender
during and atter the period of a continuation of that offence:

(v) imprisonment for a term not exceeding five years of a person
or director or officer of a combine or trust tound guilty of
comphicity in the violation; or

(vi) all or any number of the foreeoine penalties under this
paragraph, n the discreuon of the court.

(3) In the case of a violation or contravention of any of the

29 prombions contained m Section b (1) (o) and («f). an offender shall be

30 lable

(¢1} On sunmdary conviction, o
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(/) a fie of an amount not exceeding three nullion Naira: or
(11) suspension. {for a period not exceeding six months {romni

participation in that business venure or any business venture

rclated thereto, of any combine or trust, or any of 1ts directors.

or officers, or parmers found euilty of complicity in the viotation
Or contravention; or

(iff) scizure or forfeiture to the Government of the Federation
of any particular product. eoods or commoditics apphicd m
perpetrating the violation or comfavcntion:

(vii) all or any number of the forcgoing penaltics under this

paragraph, in the discrenon ot the court;

(H) on conviction on indicument. 10—

(1) a finc of an amount not exceeding five million Naira: or
(i) suspension. for a period not exceeding 18 months, trom

participaton n that busiess venture or any business venture

related thereto, of a combine or trust or any of its directors or

officers or partners found euilty of complicity in the violation or

contravention; or

(1i1) sctzurc or fortenure of the Government of the Federaton
of any particular product. goods or commoditics applied 1
perpetrating the offence:

(iv) imprisonment for a term not exceeding two vears of g
person found gutlty of complicity n the offence: or

(veir) all or any number of the forcgoing penalties under this
paragraph, in the discretion of the court.

(4) In the case of a violaton or contravenuon of any ot the

prohibitions contained in Section 1 (1) (¢) and (f) of this Act. an offender

shall be liable—

(@) on sununary convicton, 1o-—
(/) a finc of an amount not exceeding six milhon Naira: or

(if) a revocation or cancellation, as the case may be. of the
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certificate of mcorporation or husiness pernit or licence as e
casc may be. issued-to a combine or trust which connmticd the
offence: or

(111) a scizure or forfenure 1o the Government of the Federatton
of any monceys. gains, cic. obtained or derived by the oftending
combine or trust durmg that period of perpetrating that oftence:

(iv) all or any number of the foregomng penaltics under this
paragraph, 1n the discretion of the court:
(H) on conviction on indictment. to—

(1) a fine of an amount not exceeding twelve milhion Naira: or

(77) a revocation or cancellation, as the case may be. of the
certificate of mcorporation or busmess permit or hicence as the
casc may be. issued 1o a combine or trust which committed the
offence: or

(tir) a suspension, tor a period not exceeding two vears. trom
parucipation in that business venture or any busmess venture
related thereto. of the combine or trust of any ot us directors or
officers or parmers tound eutlty of complicity 1 that offence:

(1v) scizure or forfenure to the Government of the Federauon
of any assets, stocks, monceys., gains, cic. obtained or derived by
the offender during that period of perpetrating that oftence: or

(v) mmprisonment for a term not cexceeding tour years of a
pcerson or director or officer of a combine or trust found euiliv of
comphicity 1 the violation: or

(vi) all or any number of the forceomg penalues under this
paragraph. 1 the discretion of the court.

(5) In the case of violauon or contravention ot any of the prohibitons

28 contained in Subscction (2) of Secuon 1 of this Act, an oftender shall

29 bhe liable-—

(@) on suMMAry-Convicuon, 10—

(/) a fine of an amount not exceeding teon milhon Narra: or
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(i) a revocation or cancellation, as the case may be. of the
certiticate of incorporation or business permit or heence, as the
case may be. issued to a combine or trust which comnntied the
otfence: or

(fif) a ban, from further participation in that business venture
or any business venture related thereto, of the combine or trust
or any of its directors or officers or partners found guilty of
complicity i that offence;

(iv) seizure and forfeiture to the Government of the Federation
of any monics. asscts, stocks and shares, gains or property
obtained or derived by the combine or trust during and atter that
period of perpetrating that offence; or

(v) all or any number of the forecgoing penaltics under this
paragraph. mn the discretion of the court:

(h) on convicuon on imdicument, 10—

(i) 4 fine of an amount not exceeding twenty million Narra: or

(i} a revocation or cancellation, as the casc may be, of thc;
certiticate of incorporation or business permit or licence, as the
casc may be. issued 1o a combine or trust which commutted the
offence. or

(iif) a ban from further participation in that business venture or
any business venture related thereto, m Nigeria or any part thereot,
of the combine or trust and any other person, agent or representative
of the combine or trust found guilty of complicity in the violation or
contraventon thercot: or

(iv) seizure and forfeiwre to the Govermiment of the Federauon
of any monics. asscts, stocks and shares, gains or property obtainced

or derived by the combine or trust during and after that period of

perpetrating that ottence, or.

PR

(v) ilmprisonment for a term not exceeding five years ol a person

tound guilty of complicity in the violation or contravention: or
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(vi) all or any number of the toregomg penalues under this
paragraph. in the discreuon of the court.

7.—( 1) Inany civil suit instituted by the Anutrust Department. or

as the case may be on behalf of an atfected or mjured party seeking a

compensation or restitution in tespect of any of the prohibitions contained

in Section | of this Act, the court may intits decision in favour of any

such matter before 1t issuc any of the following rulings or injuncuons.

(2) In the case of a civil suit in respect of any matter contained in
Su'bsc‘“cti(m (1) of Scctibn 1 of this Act, L.hc' court may order—

(«) the payment of the claims made for damages incurred or
compensation or restitution, as the case may be. soueht by the injured
party or partics, o an aggregate not exceeding 200 per centuimn ot

~ the fine imposabl¢ by the court with respect 1o @ sunumdry conviction
on the same offence prescribed under this Act, whichever is the
grealer: or . 1 '

(h) payment of an amount (not exceeding the limit set in paragraph
(D) of this subsection) which the court deems reasonable or
appropriate as redress for the injured party or partics, and for
satisfying all other costs incurred during the civil action; or

(¢) the commencement of negotiations (which shall be at the
instance of the plainuff) between the partics involved or joined in
the civil action, for the purposcs of reaching an agreement or
settlement on the claims, redress or damages sought by the plaintift
in the civil action, or '

(d) a suspension, for a period not exceeding two years, or a ban
from further parlicipétion in that business venwre or any business
venture related thereto, of any combine or trust complained about:
Or ' '

(¢) any number of the forcgoing injunctions or rulings i this

“subsection of thié scction as the injured party or partics may request

in their prayer 1o the court.
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(3) In the case of a civil suit with respect to any matter contained

1n Subsection (2) of Section 1 of this Act, the court may order—

(a) the payment of the claims made for damages incurred or
compensation or restitution sought by the injured party or parties, to
an aggregate not exceeding 200 per centum of the tfine imposable by
the court with respect to a summary conviction on the same otfence,
whichever 1s greater; or

(b) payment of any amount (not exceeding the limit set in paragraph
(a) of this subsection) which the court deems reasonable or
appropriate as redress for the injured party or parties, and for all
other costs incurred during the civil action; or

(¢) the breakup or split of any merger or business trusts,
interlocking directorates or combines or holding companies involved
In monopolistic practices in commerce, as the suit may pray the
court to do; or

(d) a halt to the pyramiding of stocks in any holding company or
corporation engaged in interstate and foreign commerce, and order
the sale or disposal to the public of any number of shares in each of
several allegedly competing companies (subsidiaries) of the holding
company or corporation, in accordance with the regulations set by
the Securities and Exchange Commission; or

(¢) dissolve the holding structure of any corporation (holding
company) consisting of allegedly competing companies (subsidiaries)
to not more than two companies (subsidiaries) in the corporation
(holding company), and as the civil suit may pray the court to do
within the lunits of this contemplated order; or

(/) the se1zure and forfeiture, to the Government of the Federation,
of any capitalisation of an amount exceeding 200 million Naira
applied for the purposes of building interlocking directorates; or

(¢) any number of the foregoing injunctions or rulings i this

subsection of this section, and as the injured parties or plamtitf may

No., C 3251
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pray the court 1o do.
CHAPTER I
ESTABLISHMENT, COMPOSITION, FUNCTIONS. E1C. OF
THE ANTITRUST DEPARTMENT
PART l-—-—Iis;mm,Ismﬂe:\”r, CCOMPOSITION, ETC. OF THE ANTIIR!S
DEPARTMENT

8.—(1) There shall be in the Federal Ministry of Justice a
Department to be known as the Antitrust Department, which shall be
under the direct supervision and control of the Minister. and shall.
subject to this Act, have responsibility for the enforcement of the
provisions of this Act.

(2) The members of the management of the Antitrust Department
established in Subscction (1) of this section shall be appointed by the
President on the recommendation of the Minister, and shall consist
of—

(a) a Director-General, who shall be—

(1) the head of the Antitrust Department and chiet prosccutor
of any offence committed under this Act;

(21) qualified to practice as a legal practitioner in Nioeria. and
shall have been so qualified for 4 period of not less than !fticen
years; and

(211) a person of unquestionable integrity and sound political
judgement;

(b) four Directors:-and

(c) eight Deputy Directors.

(3) The persons appointed pursuant to Subsection (2) (H) and (¢)

ot this scction shall be persons appearing to the President 1o be sutlably

qualified by reason of their professional or academic or adminisirative
qualifications or by their attainments in the civil service of the
ederation or of a State.

(4) Subject o Subscction (7) of this section. a person appoined
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pursuant to Subscction (2).of this section shall, at the tine of his
appoimnunent. not be less than forty years of age and shall vacate his
office on attaming the age of sixty-five years.

(5) The Mimister may, if he considers it necessary for the duc
and proper execution of the functions of the Anutrust Department under
this Act, appoimt—

(a) a Sceretary for the Antutrust Department; and

(b) such other number of officers and servants for the Antitrust

Deparument as may expressly be required by the Director-General
of the Department, on such terms and conditions of scrvic_:‘c (and in
appropriate cases, pensions and other terminal bcncﬁts):w_hich shall
be the same as those provided for public officers in the civil service
of the F-ederation. |

(6) The composition of the members and staif of the Antitrust
Department shall, at any ume—

(a) rcflect the federal character of Nigeria; and

(b) consist of not less than 80 per cent of persons who arc qualiﬁcd

as legal practili(jncrs, cconomusts, accountants and _audimrs.

(7) The President may, on the recommendation bf the Minister,
terminate the appointment of a person appointed pursuant to Subscction
(2) of this scction on the grounds of misbechaviour or inability to discharge
the functions of his office (whether arising from ihirmity of mind or
body or any other cause) or for misconduct.

(8) Subject 1o Subsection (S) of this section, any member of the
public scrvice of the Iederation or of a Statec may clect to transfer to
the Anutrust Department, in which casc any previous service in the
public scrvice of the FFederation or of a State shall count as service for
the purposces of the Pensions Act.

9.—(1) The Director-General appointed pursuant to Section 8 (2)
(a) of this Act shall, subject to this Act, have the following general

duties. that s -

Duties of the
IDarecior
(eneral.
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1 (a) orgamising and managing the attairs of the Antitrusi |
), [Department: '
3 (D) enforcing the provisions of this Act. and, m particular, dirc;img -
. the acuvites of the members. officers and servants of the Antitrust
5 Department:
6 () exercising disciplinary control over the officers and statt of
| —
7 the Anutrust Department, with the approval of the Minister: and
8 (/) managing the funds'allocau:d from time to time, to the Antitrust
Q Deparument.
1_0 | (2) Without prejudice 1o Subscection (1) of this section, the Director-

11 General shall be free to manage the affairs and opcrations of the
Anutrust Department as he thinks fit in accordance with the provisions
13 of this Act, and in this regard other members of the management of
14 the Anutrust Department shall not interfere with his methods or with

15 the manner in which he deploys the material and human resources of

6 the Department in order to obtain results in accordance with this Act.
17 PART HH—IUNCTIONS AND POWERS OF 1HE ANTITRUST DEPARTMEN |
Functions 18 10.—(1) Subject 1o this Act. the Anutrust Deparumnent shatl. o

and powers. : . . .
19 the extent possible, ensure comphance with and where appropriatce

*
L8

20 enforce the provisions of Part 1 of Chapter | of this Act. and shall

21 without prejudice to the foregoing funcuons—

22 (a) initate, on 1ts own, or conduct at the behest or request of any
23 mterested, atfected or mjured person or body corporate, an inquiry
24 Or Mvesligation Mto any matier appertaming to any act., Omission or
25 neglect done or calculated or mtended 1o be done i violaton or
26 contravention of the provisions of Scction 1 of this Act:

R () bring charges of an offence against any person or body
)8 corporate who violates or contravenes any of the provisions ot Section
29 1ot tis Act, and conduct the prosccution of any such person or
30) body corporate 1t a court of competent jurisdiction:

3] () conduct the prosccutorial dutes specified in paraoraph (H) of
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this subscction through participation in court proceedimes and

cngaging in any huganon appropriate with this Act, mcluding civil

and crimnal actions which the Department considers necessary

() perform such arbitration duties, between the parties mvolved

in any civil action in erms of this Act, brought before a court of

competent jurtsdiction, as the court may, i its ruling or decision,
dircet the Antitrust Department  to do, as an arbiter between any
such partics with respect to any claims, disputes or other matters
arising in relation thereto its functions under this Act:

(¢) scck an appeal of any decision of a court in any casce or
proceeding with regard to the performance of 1ts tunctions under
this Act:

(/) make applications to any court of competent jurisdiction for
grant of immunity 1o a witness or for warrants, subpocnas or other
court orders consistent with applicable statutory requirements and
in accordance with the provisions of this Act;

(¢) review all documentary evidence obtained from any source,
including the spection of any such document obtained. and using
the original or certified copies of the said documents, 1n accordance
with the applicable statutes and regulations;

() carry on a synchromsed and professtonal study, survey and
analysis of the competitive conditions of trade and commerce in the
naton’s cconomy, and. in particular, focus its attention i that regard,
on the conduct of any 1lleeal and forbidden hindrances or restraints
to trade and commerce being perpetrated by any combine or trust in
the Federation, and issue quarterly reports on its findings and
reccommendations. in that reeard, to the President and the National
Asscmbly, through the Minister: and

(1) carry out the enforcement of the final judgements. rulings or
imjuncuons ssued by any court of competent jurisdiction on un‘y matter

relating to the provisions of this Act.

L}
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1 (2) Inorder to achicve s objectives and to pertorm the functions
2 specitied and directed under Subsection (1) of this section. the Antitrust
3  Department shall have powers to—
4 (@) cstablish such number of Antitrust Enforcineg Units in the
5 Deparument as it may deem necessary 10 exercise. carry out or
6 perform any of the powers, duties and functions asxigni:d o 1t under
7 this Act:
] (b) reter specific or general matters to eive guidance and
g instructions to. or review rccommendations of any Antitrust
10 L:nforcing Unit continued in existence under it with regard to the
1] exercise of 1ts funcuons and the carrying out of its duties, and the
12 working procedure which should be followed in order to deal
13 ctfectively with the responsibilities expressly conferred on the
14 Anutrust Enforcine Units under this Act:
15 (¢) carry on the administrative and incidental work connected
16 with the exercise of its powers, the exccution of its duties and the
17 performance of its functions through persons cmployed or appointed
18 to the Department or seconded to its service: and
19 (d) do anything which in 1ts opinion is calculated to tacilitate the
) discharge, mimplementation or performance of its duties under this
21 Act.
2D (3) For the avoidance of any doubt, the powers conferred on the

23 Anutrust Departument in Subsection (2) of this section shall be exercised
24 1 consultation with the Minister

25 (4) The provisions of section 8 of the Interpretation Act shall
26 apply to any civil or criminal proceeding cominenced by the Antitrust
27  Department in a court of competent jurisdiction. in the performance of
28 s tuncuons under this section.

i Establishment 29 11.—(1) In acquicscence with the functions and POWCETS
toob Antirust
-ntorcing
L.t 31 contnued i existence in the Antitrust Depariment. the tollowing

30 conferred inowerms of Section 10 (1) and (2; ot this Act. there is
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1  Antutrust Entorcing Units, namely —
) (a) the Antitrust [Investigating and Prosccuting Unit;
3 (b) the Antitrust Court Judgement Lnforcing Unit;
4 (¢) the Antitrust Unmit for Research Studies and Analysis on
5 Competitive Trade and Commerce: and
6 (d) the Anutrust Accounting Unit.
7 (2) The composition, dutics and powers of cach of the Antitrust
g Lnforcing Units established pursuant to subsection (1) of this scction
g drc as contained 1n the Schedule 10 this Act.
10 PART III—QGENERAL FFINANCIAL PROVISIONS
11 12.—(1) The Minister shall, on behalt of the Antitrust Funds and
expenditure
12 Department— of the
13 (a) receive all funds which may, from time to time, be granted to gi‘;‘;‘;‘ml
14 the Antitrust Department by the Government of the Federation; and
15 (b) recerve all other moneys approved and accruing to the Antitrust
16 Department 1n furtherance of the purposes of this Act.
17 (2) The receipts of the Antitrust Department on revenue account
18 inany financial year shall be appliecd and administered by the Director-
19  General of the Department 1n accordance with such terms and conditions
2() as may be attached to 1t, to the payment of the following charges, that
21 18—
pp, (a) the cost of administration and maintenance of any propcrty '
23 of. the Department;
24 (b) the salaries, fees or other remuneration or allowances and
75 pcnsions, superannuation allowances and gratuitics payable to the
6 meinbers, officers and servants of the Depariment;
77 (¢) expenditure incurred by the staff of the Department in respect
78 of the investigative and prosccutorial dutics, court judgment enforcing
20 duties, research analysis and studies, and publication of reports and
30) reccommendanons on the cconomy of the Federation with regard 1o

31 the competitive conditions of trade and commerce mileage allowance
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\)m' witnesscs. and other Iike responsibihines authorised and reposced

-

({)Il the Department by this Act:
J'

] () the training and cducaton of members of statt of the

!
!

Department for ctficiency, within and outside Nigeria, on matters
relating to the functions of the Anutrust Department:

(e) for and 1n connection with all or any of the tfuncuons ot the
Anttrust Department and such other charges as may be reasonably
incurred in the exercise of the responsibilities of the Deparunent
‘under this Act.

13.—(1) The Dircctor-General shall submit to the Minmstier not
later than the last day of June in cach financial year. an cstimate of its
expenditure and income during the next succeeding financial year: and
it shall be the duty of the Director-General 1o prepare tor the
consideration of the Antitrust Department the estuimate which i his
opinion it would be proper for the Department to submit to the Minister
in pursuance of this subsection.

(2) The Anttrust Department shall keep proper accounts and
proper records in relation thereto and shall prepare 1n respect of cach
financial year a statement of accounts in such form as the Minister
may direct.

(3) The Director-General shall as soon as may be after the end of
the financial year (but not later than April of cach ycar) to which the
accounts relate, causc its account to be audited by qualificd auditors
appointed from the hist of auditors in accordance with the guidelines
laid down by the Auditor-General of the Federation.

(4) The auditors shall on completion of the audit of the accounts
of the Antitrust Department for cach financial year prepare and submit
to the Department the following reports, that is 10 say—

(a) a general report sctting out the observations and

recommendations of the auditors on the financial affairs of the

Antitrust Department for that year and on any unportant matters
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which the auditors may consider necessary 1o bring to the notice of
the Deparument: and

(h) a detatled report containing the observations and

rccommendations of the auditors on all aspects of the operations of
the Anutrust Department for that year.

14. The Antitrust Department shall prepare and submit to the
President and the National Assembly, through the Minister, not later
than the last day of June in each financial year, a report in such form
as the Minister may direct on the activities of the Department during
the immediately preceding financial year, and shall include in such
recport a copy of the audited accounts of the Department tor that year
and the audiors report thereon.

CHAPTLR III
GENERAL PROVISIONS.
PArRT [—EXEMPTIONS, SUPPLEMENTARY POWERS, E1C.

15. Subject to this Act, labour unions and agricultural organisations
not carrying on business for profit shall be exempted from, and not
answerable to, the prohibitions contained in Section 1 of this Act.

16.—(1) Where 1t appears to the Antitrust Department or the
Antitrust Investigating Unit that an enterprisc, combine or trust, cic.
carrying on business in trade or commerce in the bederation has n the
course of carrying on that trade or commerce persisted 1n a course of
conduct which violates or contravenes the provisions of Section | o
this Act. and which violation or contravention 18 detrimental to the
practice and flourishing of normal marketplace competition, the
Antitrust Deparunent or the Antitrust Investigating Unit shall apply 1ts
best endeavours to require and obtain from any such enterprise, combine
Or trust in question a satisfactory written assurance that 1t will refrain
from a continuation of that course of conduct. |

(2) It in the circumstances specificd in Subsection (1) of this

section- -

Annual
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(a) the Anttrust Department or the Antitrust Investigating Unit is
unable to obtain from an enterprise, combine or trust in question
such an assurance as is mentioned in Subscction (1) of this section;
Or

(D) that the assurance required under this section has been given

‘and 1t appcears to the Antitrust Department or the Antitrust
[nvc"stigaling Unit, that the enterprise, combine or trust in question
has failed 1o observe i1t, the Antitrust Deparument or the Antitrust
Investigating Unit shall cause proceedings to be commenced against
the oftfending enterprise, combine or trust in a court of competent
1jurisdiction for violation or contravention of the provisions of this
Act, and 1f found guilty of the violation or contravention, be punishcd
In accordance with the punishment provided thercof.

17.—(1) The Director-General shall, in consultation with the
Minister, promote the establishment of a witness protection programme
in order 1o provide for the protection and safety of witnesses in any
mannt:r when necessary.

(2) Ihc. witness protection programme contemplated in Subsection . -
(1) of this ééction, shall be as may be prescribed by the Minister soon
after the commencement of this Act.

(3) The regulations providing for a witness protection programme
shall— ' '

(a) provide for, among others, the secondment of an official or
cmployee of the State Security Service or the Nigeria Police Force.
to act as the witness protector; and '

' (b) be approved by the President.

(4) In this section “witness” means a person who wishes to give
evidence, gives evidence or gave evidence for the purposes of this
Act, and includes any member of his family or houschold whose safety
1s being threatened by any person or group of persons, whether known

to him or not, as a result thereof.
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PART I—ETHICS OF ANTITRUST DEPARTMENT AND (CONFIDENTIALITY
ON CERTAIN MATTERS
18.—(1) No member of staff of the Antitrust Deparument shall—
(a) by his membership of the Antitrust Department, conduct or 1n
any other manner jeopardise his dutics or in any other manner harm
the credibility impartiality or integrity of the Antitrust Depariment;
(b) make privéte use of profit from any confidential information
oained as a result of his membership of the Antitrust Department or
the Antitrust Enforcing Unit; or

(¢) divulge any information to any other person except m the course

of the performance of his funcuons as such a member «f staff of the
Antitrust Department or an Antitrust Enforcing Umit.

(2) Any member of staff of the Antitrust Depariment who
contravenes the provisions of Subsection (1) of this section, commuits
an offence and is liable on conviction to a fine of not less than 50,000
Naira or imprisonment to a term not excecding two ycars or both.

19.—(1) Every member, officer and staff of the Antitrust
Deparument shall, with regard to any matter dealt with by him or
information which comes to his knowledge in the exercisc , periormance
or carrying out of his powers, functions or dutics as such a member,
officer and staft, preserve and assist in the preservation of those matters
which arc confidennal in terms of the provisions of this Act or which
have been declared confidenual by the Antitrust Deparument.

(2) No member of the Anuitrust Department shall, except for the
purpose of the exercise of his power, the performance of his functions
or the carrying out of his duties or when required by a court of law to
do so, or under any law, disclose 1o any person any information acquired
by him as such a member. |

(3) Subject to the provisions of Subsection (2) of this scction, no
person shall disclose or make known any information, which is

confidential by virtue of any provision of this Act.

Eihics of the
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 (4) No person who 1s not authorised thereto by the Antitrust

Department shall have access to any information which i1s confidential

by virtue of any provision of this Act.

PART III—OTHER OFFENCES AND PENALTIES

20. Any person who—

- (a) anticipates any finding of the Antitrust Department regarding
an investigation in a manner calculated 1o influence its duties or the
proccedings of a court or such finding;

(b) does anything to improperly influcnce the Antitrust Department
or any member thercof in respect of any matter being or to be
considerced by thc Antitrust Dcparzfi':.:m In connection with an
Investigation;

(¢) hinders the Antitrust Department, an Antitrust Investigator or
Prosccutor or member of staff of the Antitrust Department in the

~ exercise, performance or carrying out of its or his powers, functions |

- or duties under this Act;

_ (d) wiltully furnishes the Antitrust Departiment, the Antitrust

- Investigator or Prosecutor or any member of staff of the Antitrust

Department with any information which 1s false or misleading in

~every material particular;

(e) having been subpocnaed in terms of this Act, without sufficient
or satisfactory cause fails to attend at thc time and place specified in

the subpoena, or fails to remain in attcndance until the conclusion of

the hearing or meeting in question or until excused from further

attendance by the person presiding at the hearing or meeting, or

fails to produce any article in his posscssion or custody or under his .
control;

(/) having been subpoenacd pursuant to this Act, without sufficient
or satisfactory cause refuses 1o be sworn in or to make affirmation
as a witness or fails or refuses to answer {ully and satisfactorily to

the best of his knowledge and belief any quesuion lawfully put to
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him:

(g) discloses any confidential information in contravention of the

provisions of Section 19 of this Act; or

(h) destroys any article or thing relating to or in anticipation of

any investigation or proceedings in terms of this Act, shall be guilty
of an offence and liable on conviction to a fine of an amount not
cxceeding 250,000 Naira, or imprisonment for a period not exceeding
three years or to both such fine and imprisonment, in the discretion
of the court.

21.—(1) For the avoidance of any doubt, offences committed 1n
rclation to the bundling of products by a combine (‘:()'r':-‘oratc, company
or trust in this Act, shall be decided by a court of competent jurisdiction
on a casc-by-case basis.

(2) Without prejudice to subsection (1) of this section, the legal
rule relating to per se analysis shall be applicable by a court of competeﬁt
jurisdiction in its determination of any case relating to the bundling of a
product by a combine or trust, and the court may take 1nto account any
possible benefits of any such practice to the consumer.

PART IV—MISCELLANEOUS PROVISIONS

22. A witness summonecd before the Antitrust Department or the
Antitrust Investigation Unit shall be paid such fees and mileage
allowance as are normally paid to witnesses summoned by a court.

23. Any person or body corporate or unincorporated aggrieved
by any dccision of the Antitrust Department or by the exercise of any
power under this Act shall have the right to forward a petition oh such
gricvance to the President who may, notwithstanding anything to the
contrary under this Act, confirm or reverse a decision or take such
further measures 1n relation to the petition as he may think just and
reasonable

24.—(1) A court of competent jurisdiction by or before which a

combine or trust or an individual i1s convicted of an offence commuitted

Special
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n relation to the prohibitions contained in Section 1 of this Act may. in
.ddition to deahing with such combine or trust or individual in any other
way, within the confines of this Act, make an order rcquiring the
combine or trust or mdividual to pay compensation (in this Act referred
to as “compensation order”) for any injury, loss or damages resulting

from that oftence of such amount as it may deem fit or as assessed by

an actuary or other competent professional authority.

(2) In determining whether to make a compensation order against

any combinc or trust or individual, and 1in determining the amount to be

paid by any combine or trust or individual under such an order, the
court shall have regard to the means of the respondent in sc..far as they

appcar or arc known to the court.

25. A publisher or any advertiser shall not be liable under this

“Act by reason of the dissemination by him of any false and-misleading
‘advertising of foods, drugs, cosmetics and other commoditics, which

dissemination is found to have affected, hampered, climinatcd or’

minimised normal marketplace compettion, unless he refuscs at the

request of the Antitrust Department or the Antitrust Investigating Unit

to furnish the Antitrust Deparument or the Antitrust Investigating Unit -

with the name and address of the manufacturer, combine or trust, or

the advertising agency requiring the publisher to disseminate or cause
such advertising to be made.

26.—(1) The Minister may. by regulations of a general nature,
prescribe anything falling to be prescribed for the purpose ot giving
cffect to the provisions of this Act.

(2) Without prejudice to the toregoing provision under this section,
the Minister may make regulations for— |

(a) prescribing the detailed powers and functions of the Antitrust

Department and the Antitrust Enforcing Units and the detailed

proccdure for obtaining information required under this Act;

(b) rcquiring returns in respect of obtaining satisfactory notices
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ol assurance to be made within the period specified under this Act,

| M

2' by «ny enierprise, combine or trust to which this Act applies;
3 () providing for the peyment or reimbursement of expenses
'4 incurred 1 respect of travel and accommodation of persons invited
5 to aticnd any investigation meeting with the Antitrust Department or
6 a court of competent jurisdiction in compliance with a subpoena
7 1ssucd 1n terms ot this Act; -
8 () prescribing the Form for use by credible persons or bodics
9 corporate providing intormation to the Antitrust Department on
10 mattcrs relating to the practice of trade and commerce in Nigeria,
11 or requesting the Antitrust Department to conduct an inquirs . or
12 investigation mto any matter relating to a violation or contempldtcd
13 | violation of thc prowsmns of Sectlon I of this Act and _
14 (¢) prc.s(__:nbmg anything required to be prescribed for the proper
15 applicati(m ot this Act. ' | | _
16 - 27.—(1) In this Act, l_mlgzss the context otherwise requires, the [nterpretaéion,

o | | . . _ _ eIC.
17 following words and cxpressions have meanings respectively assigned

1

18 1o them—

1G ' “Antiirust” retfers to any measure or action appliec¢ and dircc;!;_j;}i
20 against the adverse cffect of moﬁopoliesi on trade, commerce or
21 industry by ar’y comHne trust, holdirw?r company, imerliocking
22 dlILL[OI'aIL ctc. and gs described updcr thls Act;

73 Antltrust I)cpartmcm mcanq the ADIIII‘U.‘S[ Depdrtmwt
24 . cstablishea 1in 1he Federal Ministry of Ju';uu: pursucmt to Sectmr 3
25 (1) of this ALI and the word “Dcph rtment“ shah be construcu;

26 dcc,ordlngly
27" “Antitrust Enforcing b mts mc.:ms the Antltrust Enforcing Uniis

78 cstablished by Section 11 (1) of this Au,—

29 ‘company” means any company rcgistered under the Comparnics 1993 No. .,
: - 1991 No.
30 and Allicd Matters Act as amended, or under any enactment replaced 37 1992

31 by the Act; No 49
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b “Constitution™ means the Constitution of the Federal Republic of
2 Nigcria;
3 “court of competent jurisdiction” means the FFederal High Court;
4 “I)ircctor—Gencral” means the Director-General of the Antitrust
D Department appointed pursuant to Section 8 (2) (@) of this Act;
6 “enterprise” includes any industrial or commercial undertaking ; '
7 “free market” 'rcfcrs to thc- economic system which generally
S allows economic priorities to be estzblished by the law of supply
¥ and demand: ) .
10 “ functioﬁf’ includes power and dutj';
) e “member” means a mémber ot the managéﬁ'fml of the Antitrust
12 Department appmrtcd pursuant to Sec,uon S (2) ot this Act, and
3 1+1nc1udes the I)1rccror General; _ |
14 “Minister” mccms the” Attorney-General of the I*cdcrduon and
13 Minister responsibic for matters reldung to Justxcc 1n the -I*—edcrau()n,
16 and “Ministry” sha_l be construed, acc,ordmély, '
t power ncludcs funcnon and duty; . ,
1% prcscrlbe_d means prescribed by this Act or by regulations;
19 and |
20 “President” means the President of the Federal Republic of
23 Nigeria.
?;ﬂz\ S92 22 (2) The Imerp.rctatioﬁ Act shall apply tor the purposes of
. 23 interpreting the provisions of this Act.
Provisions 24 . .

of s Act
everahle.

(1tauon.

28. It any provision of this Act or the application thereof to any

25 person, body corporate or circumstances is held invalid, such invalidity

26 shall not affect other provisions or applications of this Act which can

27 be given cffect without that invalid provision or application, and to this

28 end, the provisions of this Act are severable.

29. This Act may be cited as the Nigerian Antitrust (Prohibitions,

30 Enforcement, etc.) Bill, 2015.
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SCHEDULL

Section 11 (2)
ANTITRUST ENFORCING UNITS: COMPOSITION, DUTIES AND POWERS
I'TEM A—ANTITRUST INVESTIGATING AND PROSECUTING UNIT
Composition

|. The Antitrust Investigating and Prosecuting Unit (in this Schedule reterred to as
“the Invesugating Unit™) shall comprise—

(a) a Dircctor, who shall be the head of the Investigating unit;

(b) three Deputy Directors, who shall assist the head of the Investigating Unit;' and

¢) such other number of officers of the Antitrust Departmc{';i who are experienced
and suitably qualified by way of their academic or administrative qualification in legal
matters, and as the Director-General may, from time to time, deploy to the Unit.

2. Lvery person appointed and deployed to the Investigating Unit 1s terms of paragraph
I of this Schedule shall be— . -

(a) designated as Antitrust Investigator; and

(b) furnishcd with a certificate of designation or identification card for use 1n the
exercise of his function under this Schedule.

Powers and Functions

3. Without prejudice to the operation of any enactment, an Antitrust Investigator
shall subjcct to this Act, have such powers and carry out such functions as the Antitrust
Department or the Minister may confer on him or the Investigating Unit.

4. Notwithstanding paragraph 3 of this Schedule, for the purposes of carrying out
any of its functions under this Act, the Antitrust Investigator or any member of statt of the
Anutrust Department authorized thereto by the Director-Genceral or the Minister may
carry on an investigation on any matter to which Section 1 of this Act relates, and may on
the authority of an entry warrant issued in terms of paragraph 5 of this Schedule, enter
upon any building or business premises in or upon which any article or thing—

(a) which 1s concerned with or 1s upon reasonable grounds suspected to be concerned
with any matter which 1s the subject of any investigation pursuant to this Act;
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(b) which contains, or is upon reasonable grounds suspected to contain, information
with regard 1o any such matter, 1S or 1s upon rcasonable grounds suspected to be, and
may on the authorify of a search warrant, issucd in terms of paragraph 5 of this
Schedule—

(i) mnspect and scarch such premises and make such inquiries as the person
authorized thereto may deem necessary;

(11) examine any article or thing found in or upon such premises;

(ur) request from the director or otficer or person who is in control of such
premises or in whosc possession or under whose direction or control any article or
thing is when it is found, or who is upon reasonable grounds believed to have
information with_regard to any article or thing, an explanation or informatinr}_;

(1v) make copies of or extracts from any such article found upon or in such
premises; '

(v) se1ze any article or thing found upon or in such premises which the person
authorized thereot suspects upon reasonable grounds to be an article or thing

mentioned in subparagraph (a) or (b) of this paragraph;

(vi) after having 1ssued a receipt in respect thereof, remove any article or thing
found 1n such premises and suspected upon reasonable grounds to be an article or
thing mentioned in subparagraph (a) or (b) of this paragraph, and retain such article
or thing for a reasonable period for the purpose of further examination or, in the
case of such article, the making of copies thereof or extracts therefrom—

Provided that any article or thing that has been so removed, shall be returned
- as soon as possible after the purpose of such removal has been accomplished.

5. Any entry or scarch warrant referred to in paragraph 4 of this Schedule shall be
1ssued by a Judge of a Federal or State High Court or by a Magistrate who has jurisdiction
in the area where the premises in question is situated, and shall only be issued if it appears
to the Judge or Magistratc from information on oath that there are reasonablc grounds for
belicving that an article or thing mentioned 1n subparagraph (a) or (b) of paragraph 4 of
this Schedule 1s upon or 1n such premuises, and shall specity which of the acts in subparagraph
(b) () to (vi) of that paragraph of this Schedule that may be performed thereunder by the

person to whom it 1s 1ssucd.

6. A warrant i1ssucd in terms of paragraph 4 or 5 of this Schedule shall be executed
by day unless the person who issues the warrant authorizes the execution thercof by night
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at times which shall be reasonable: and any entry upon or scarch ol any premises pursuariit
to a warrant 1ssucd thercot shall have regard for—

(a) the right of any person encountered in any such premises to respect and protection
of his dignity:

(b) the right of a person 1o treedom and sccurity: and
() the right of a person o his personal privacy.

7. Any Antitrust Investigator executing a warrant in the company of any other person
authorized for the same purpose under this Schedule shall immediately petore commencing
with the execuuon—

(a) identify himself by displaying his certificate of designation or wientfication card
to the person n control of the premuses, if such person 1s present, and hand to such
pcerson a copy of the warrant or, atfix such copy 1o a promnent place on the prenuses:
and

(D) supply such person at his request with particulars regardimg his aquthoriy o
execute such a warrant.

8. Any Antitrust Invesugator or any member of the statt ot the Antutrust Deparunent
or a policc officer, at the request of the Director-General or the Mumster may, without a
warrant enter upon any premiscs, other than a private dwelling . and scarch for. seize and
recmove any article or thing referred (o 1 paragraph 4 (a) or () of this Schedule it—

(a) the person who s competent to do so consents to such entry. scarcii, seizure and
removal;

(D) he upon reasonable grounds believes that the—-

(1) required warrant will be 1ssucd to him n terms of prragraph 5 of this Schedule
if he were to apply for such warrant: and

(11) delay caused by the procedure for obtaining anv such warrant would defeat
the object of the entry., scarch. scizure and removal.

9. Any entry and scarch made pursuant to paragraph 8 of this Schedule shall be
cxecuted by dav. unless the execution thereot by might 1s justitiable and necessary,

FO. Any Anutrust Investieator and any person accompanving itin masy . on the authoriy
of a warrant issued pursuant o, or under the provisions of.as the case may bhe, paragraph
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S or paragraph 8 of this Sencduie enter apon and search any dutldine or e s aremises,
and may use such torce as muay be redasonably Necessary o overcone o oasianee 1o
such entry or sedreh.

LT, No Anutrust Investicator or any person authorized thercto tor e purposes of
this Act may enter upon or scarch anv butlding or business premises unless e has audibly

demanded adnussion to the prenuses and has noutied the purpose of his eniry,. exeept
where the Anutrust Investigator or any person authorized to enter the prenses thercof 18
of the opimion upon reasonable grounds that any article or thing may be destroved 1f such
admission 1s first demanded and such purposce 1s first notified.

1| 2. It durming the execution of a warrant or the conduct of a scarch w werms of the last
two toregoing paragraphs of this Schedule, a person clamms that an artcle found on or i the
premises concerned contains privileged imformation and refuses the inspection or removal of
such article, the Anutrust Investigator or any person authorized thereto shall. it he 1s of the
opuon that the artucle contams mformation which 1s relevant 1o the mvestgauon and a subsequent
prosecution or hedaring m a court ot law., request the registrar of a court of compeient jurisdiction
or his delegate, 10 seize and remove that article for safe custody until that court of competent
jurisdiction has made a ruling on the question whether the information contained in the said
arucle s privileged or not.

13, A warrant 1ssued pursuant to the foregoing provisions of this Schedule may be
1Issucd on any day and shall be m force unul— ]

() 1t 1s executed: or

(b) 1t 1t 18 canceled by the person who issued it, or if such person is not available. by
any person with like authority; or

(c) the expiry of onc month from the day of 1ts issue: or

(d) the purpose for the issuing of the warrant has lapsed. which cver may occur
tirst.

4. An Anutrust Investigator or the Anutrust Investigating Unit shall have powers (o
tile a criminal charge, or civil suit as the case may be, in a court of competent jurisdiction for
the purposes of prosecuting an oftender under this Act or for the holding of @ hearing in a civil
acuion, or seck an appeal of any decision of a court as the Director-General may direct, and
may for the purpose of or in connection with the conduct of an investigation or prosccution or
the holding of a hearing, as the case may be—

(a) at any tume betore the commencement or m the course of such investication or
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hearing conduct an mspecton n loco:

(D) by notice m writing call upon any director of an enterprise or Combiie or rust oy
person who is 1 possession of or has the custody of or control over any article or other
thine which i the opmion of the Anttrust investgator or the Director of the Antitrust
[nvesugating Unit is relevant to the subject matter of the prosccution or hearmg to
produce such article or thing to a court. and the court may upon receipt of the artcle or
thing inspect it. and subject 1o paragraph 16 of this Schedule, retain any article or other
thing so produced tor a reasonable tme:

(¢) by notice m writing call upon any dircctor of an enterprise or person o appear
before the Antitrust Investigating Unit or the Anutrust Department or a court ot
competent jurisdiction and to answer questions and. as the case may be, give evidencee
relevant to the subject matter of a contemplated prosccution or hearing i a court: and

(Y In accordance with this Act, seize any article or thing referred to in sub  paraeraph
(D) of this paragraph which 1s relevant to the subject matter of the mvestigatuon or
prosccution or hearing in a court of competent jurisdiction. |

5. A notice reterred to 1in paragraph 14 (5) of this Schedule shall-—

() specity the ume when and the place where the director or person to whotn 1 1s
addressed 1o shall appear:

(0) be stened by the Director-General of the Anutrust Department:

(¢) be served by an Antitrust Investigator by dehivering a copy thereot 1o the director
or person concerned, or by having 1t at such persons last known place of residence or
business: and

(«f) specity the reason why the article 15 to be produced or the evidence which s 1o be
grven.

16 11 the court or the Antitrust Investugatinge Umitis of the opimion that the producton
of any article m the possession or custody or under the control of government. and
department of covernment may adversely attect anv mtended or pendimg judictal proceceding s

or the conduct of any invesugation carricd oul with a view 1o the mstntution of gedicna

proceedmes. the court or the Anntrust Investicanne Unit shall take seps o prevens an
unduce detay mor the disruption ot any such v estigation or procecdines.

7. Subject to this Act. no artucle or mtormation obtamned by the Anttrust linve s e aning

Uit shall be made public and no person except omember of statt of the v
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Deparument or the Minister shall have access to such article or information untii s:oh
ime as the Director General or the Minister determiues that it may be made public. or
unul the commencement of any prosecution or hearing in g court of competent jurisdiction
m terms of tns Act. which is not held behind closed doors.

FIEM B—ANTITRUST CoUrt JUDGMENT NFORCING UNIT
Composition

18. "The Anutrust Court Judgment Enforcing Unit (in this Schedule referred to as
“the Judgment Enforcing Unit™) shall comprise -

(@) a Dircctor. who shall be the head of the Judement Enforcing Unit;

(D) two Deputy Directors, who shall assist the head of the Judgment Enforcing Unit.
\ | . . )
onc of whom shall be qualified to practice as an Accountant or economist: and

(¢) such number of officers of the Antitrust Department who are sultably qualificd
by way of their academic or administrative qualifications as may be required and
preseribed. and as the Director-General may from time to time deploy to the Unit,

19. Lvery person appointed and deployed to the Judgment Enforcing Unit, shall be —

(a) designated as an Antitrust Judgment Enforcer: and

(0) turmished with a certificate of designation or identification card for his use in the
exercise of his funcuon under this Schedule.
Powers and Functions
20. Without prejudice to the operation of any enactment with regard to enforcing the
~Judgment of a court. the Judgment Enforcing Unit of the Antitrust Department shall have

cxclusive powers and duties to carry on the enforcement of any judgment passed by 4
court of competent jurisdiction in respect of any matter with which this Act is connected |

21. In acquiescence with paragraph 20 of this Schedule, the Judgment Enforcing
Unit shall— '

(@) cntorce the payment of fines imposed by the court on any person. CNICTPrISe.
combine or trust in respect of its Judgment on a case relating 1o the provisions of this
Act and ctfect the payment of any such tine imposed thereof 1o the Minister of the
Government of the Federation responsible for matters relating to finance.

(P) be responsible for overseeing and ensuring the carryimg out of any sentence by
the court of a person convicted on indicument for any werim of HNPrisonment on matters
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g

rclating 1o a contraventuon of the provisions of this Act;

(¢) enforce the court order of suspension or ban on any person or body corporate
from further participation or practice m any business venture in the Federation, by
1Issuing a public notice or caveat to the general public (in at least three national dailies)
to cease or suspend further business dealings or transaction with any such person or
body corporate within the period specified by the court 1in 1ts order:

() 1in the casc of a court order for the revocation or cancellation of the certificate of
registration, business perimit or licence of an individual, enterprise, combine or trust,
Or an association, as the case may be, 1ssuc a notice to and cause a copy of the order to
be served on the relevant bodies corporate responsible for 1ssuing the said certificate
of registration, business permit or licence, directing them to effect the revocation or
cancellation order 1ssued by the court in respect of any particular individual, enterprise,
combine or trust, or assoctation concerned thereof;

(e) carry out the enforcement ot a court order for the scizure or forfeiture of any
property, asscts, goods, moneys, ctc. of any combine or trust in the manner, prescribed
by Section 7 of the Interpretation Act:

(/) 1n the case of a court order requesting the forfeiture or disposal of any number of
shares of an individual. enterprisce, combine or trust, 1ssuc a copy of the rourt order 1o,
and scek the cooperation and assistance of the Securities and f:xchange Commission in
carrying out any such forfciure or disposal of any numbcer of stocks and sharces oraerced
by the court thereof;

(g) 1n the case of a court judgment authorizing the breakup or splhit of any merger of
business trusts, interlocking directorates, combines or trusts or holding companics,
ISSuc a notice to, and cause a-copy of the court jJudgment 10 be served on the Corporate
Aftairs Commission and the Minister responsible for maiters relating to commercc,
urging them 1n the nouce 1ssued thercof to take necessary steps to eftect the judgment
of the court, immediately:

(h) perform arbitration dutics between partics involved in any civil action as the court
may direct it to do 1n 1ts ruling on any matter relaung o the provisions of this Act;

(1) 1n the case of a court judgment ordering a halt to the pyramuding of stocks and
shares in any holding company or corporation and authorizing the sale to thg public ot
any number of shares and stocks of the holding company or corporaton, the sudgment
[:ntorcing Unit shall—

. . . e . i - | '- i {;_5-;: E','-r .'h'-.";:- o
(@) do anything within the contines of 1ts powers under this Schedule to ensgrthe  “»wg, .

halting of any such pyramiding of stocks and shares of any such holding company: and .
°

\ &
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(h) cause a copy of the court's judement 1o be served on the Sceurities and Exchanoe
Comumussion to proceed with the sale or disposal of any number of shares and stocks of tie
holding company or corporation i question to the public and ctfect the transter of the
proceeds from the sale or disposal thereot o the Minister of the Government of the Federation

in accordance with Section 7 of the Interpretation Act.

22. In paragraph 21, the expression “certificate of registraton™ means any certficate

of registration 1ssued by the Corporate Attairs Commuission 1990 established by the Companies
and Allied Matters Act, as amended, and the term “relevant authority ™ ascribed thereof shall
be construed, accordingly; the words “business permit” means any business permit issued
pursuant to Secuon 8 of the Immigration Act or Section 3 of the Industrial Development
Coordination Act; and the word “licence” refers to any licence issued by a registered
protessional body, association, ¢tc. operatng in the Federation.

23. An Antitrust Judgment Linforcer authorized by the Judgment Enforcing Unit or the

Anutrust Department shall, in carrying out the foregoing dutics, have power to—

(Yo
N

—

(a) seal up any building, office or premises in which the convicted enterprise, combine
Or trust, etc. carries on any business to which a conviction relates, 1 order 1o obtain or
sccure the payment of a fine imposed by the court, or to carry out the full execution of
any court order 1ssued 1n terms of this Act; |

(b) seek the assistance of any number of police officers, to effect the sealing up of
any building, office or premises menuoned 1n subparagraph (a) of this paragraph, and
to prevent unauthorized persons from having access to or interfering with the building,
office or premises thercof, or any goods, products or commodities contained therein:

(¢c) 1ssue an order (which shall be accompanied by a cerufied copy of the court
judgment) to any commercial or merchant bank in the Federation to freeze the accounts
of any convicted individual, enterprise, combine or trust in order to ensure the full
cxccution of any court judgment i1ssued in terms of this Act:

(d) sell or otherwise disposc of the asscts of any enterprise, combine or trust, where
a finc imposed by a court remains unpaid after the period of payment specified by the
court n 1ts judgment, and pay the proceeds accruing thercfrom the sale to the Minister
ot the Government of the Pederation responsible for matters relating to finance in
accordance with sectton 7 of the Interpretation Act:

(¢) charge and defray the expenses meurred {rom the procecds of any sale or disposal

.

made with regard to the performance of the forceome funcuons: and

(/) carry out such other acuvities- which are supplementary or incidental o the

torceoing funcuons. subject to the direction and control of the Director General,
{ 177 " i“’:."-?" - H*..\-\ ‘!.rr'-:i l ‘.*1:1;'1 : 3 : i : i R F =F raw o t : o r-ﬁ.-t-!' L S '-1:“1':- :
24 The DIILLL{;I-—QJLHL.;L.Li Of e Anurus! i_)L}'}dILHmIIi dtah riilad TCUUIATION

nerally for the npurpose of

— .

1
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(¢) requiring returns to be made by the Judgment Enforcing Unit, within any specitied
period. 1 respect of 1ts enforcing duties under this Schedule;

(h) prescribing any charges to be made 1 respect of the performance of any entorcing
duties carried out by the Judgment Entorcing Unit: and

() presceribing any other matter as may be referred to him by the Judgment Enforcing
L nit.

25. Any regulation made 1n terms of paragraph 24 of this Schedule, shall be presented
1o the Minister for his approval.

26. Subject to this Irtem of this Schedule, the Judgment Enforcing Unit shall, through
the Director-General, submit a monthly return and report to each respective court 1n
respect of its implementation of particular judements, rulings or injuncuons 1ssued by that
court 1 respect of matters relating to the provisions of this Act, and shall include 1n 1ts
report thereof the extent of 1ts implementation of the judgment, ruling or injunction 1ssucd
by the said court.

ITEMS C—ANTITRUST UNIT FOR RESEARCH STUDIES AND ANALYSIS
oN CoMprETITIVE TRADE AND COMMERCE

Composition

27. The Antitrust Unit for Research Studices and Analysis on Competitive ‘Trade and
Commerce (in this Schedule referred to as “the Antitrust Rescarch Unit shall comprise—

(a) a Director, who shall be the head of the Antitrust Research Unit, and who shall

be suitably qualified to carry on the functions contemplated under this item of this
Schedule:

(D) two Deputy Directors, who shall assist the head of the Antitrust Research Unit:
and

(¢) such other number of officers of the Antitrust Department as the Director-General
may. from uime to time, deploy to the unit.

28. Lvery person appointed and deployed to the Antitrust Research Unit shall be—

(a) designated as an Antitrust Rescarch Ofticer: and

(0) tirnished with a certificate of destgnation or identification card for his usc 1n the
cxercise of his functions under this item of this Schedule.

Powers and Functions

29. Subjcct to this Act, the Antitrust Resecarch Unit shall have and exercise such
powers and cdrry out such duties as the Dircector-(General may confer on the Unit and the
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Antitrust Research Officer.

30. Without prejudiace to the powers and dutics conferred pursuant to paragraph 29
of this Schedule, the Antitrust Rescarch Unit shall-— ‘

(a) collect and collate, from time to time, data and mformation on the ¢conomic
conditions of the l-ederation with regard to trade, commerce and industry, for the
purposes of analyzing the level of free and open market competition in the FFederation:

(b) carry on detailed and professional analysis on the competitive conditions of
commerce and trade 1n the economy of the Federation. and in that regard, focus its
attention on all aspects of business practices declared illegal and forbidden by Section
I of this Act, which practices are calculated or intended 1o deprive consumers of the
benetits of competition or to yield or cause undesirable price controls and restraint to
trade and commerce;

(c) carry on a statistical analysis of cconomic data obtained on the practice of free
markct competition in the Federation and 1ts interrelationship to the Federation’s level
of gross domestic product and national product;

(d) momtor and carry on the analysis of the operations of any stock exchange and
trading concerns 1n the Federation for the purposes of making recommendations to the
relevant authorites on plausible ways and means of maintaining and strengthening the
free enterprise system and competition In business practices:

(¢) carry on a regular and detailed survey and analysis of the Nigerian market
cconomy 1n respect of trade and commerce, and compare same with the market economy
of other developed countries and submit its findings, observations and recommendations,
'm a quarterly report to the Director- General:

(f) compile and maintain a record of the statistics of reported offences, criminal
charges, civil actions and convictions on all matiers relating to the provisions of this
Act, for the purposes of analyzing the frequency and trend of violations against the
provisions of Section | of this Act;

(g) carry on haison with other bodies corporate and unincorporate engaged in matters
relating to the practice of the free and open market system of competition within and
outside Nigeria; and

(h) 1ssuc a quarterly publication of its observations, findings and recommendations
on all or any ot the foregoing duties.

31. The Antitrust Research Unit may carry on any of the functions specified in
paragraph 30 of this Schedule through the compilation and distribution of questionnaires
or any other recognized and credible method of rescarch and survey analysis in order o
obtain or secure the desired results in accordance with the duties specified therein.
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ITEM D—ANTITRUST ACCOUNTING UNIT
Composition
32. Subject to thts Act, the Antitrust Accountmg Unit shall comprise—

(a) a Director, who shall be the head ot the Antitrust Accounting Unit, and be qualified
to practicc as an Accountant, _ .

(b) h‘a_ Deputv Director,_.';vho shall assist the head of the Antitrust Accounting Unit,
and suitably qualified to carry on-the funictions contemplated under this item of this
Schedule; and " o .

(c) such other numl)er of officers cf the Antitrust Department as the Director-Generz]
may, from timc 1o time, ass‘ign to the Unit.

'33. Subject to the general direction and control of the Director-General o.f the Antitrust
Departmen, the . ..ntltruSt Accountmg Unit shnll..._ . .

(a) prepare and present to the Antltrust Dcpartment, not later than the last day of
April of each year, an estimate of the cxpendﬂure and income of the Antnrust Department
durmg the next *:ucceedlng year; |

(b) keer and mamtaln proper accounts and records i respect of amounts approved

by the Dircctor-General and paid out of the Funds of the Antitrust Department as costs
for the general administration and mamtenance of the properties of the Department;

(¢) cifcct the payment of eXPCnSC-SJDCUIT?d by members and staff of the Antitrust
I‘nforcing Units in respect of— ) - -

(i) the investigative and prosecutorial duties of the. Antitrust Investigating Unit;

)

(i) the dutics of the Judgment Enforcir g Urit

(117) rescarch analysis, sfudtes and surveys, am, the publication of quarterly ~eports
on the cconomic conditions of the lederat: hy the Antitrust Researcn Unit;

\

A

(tv,- mtlcagc allowance for w1tnesses

(v) other like cxpenses 1ncurrcd in the eacretﬂe of the foregoing dutics of the

Antitrust I_.nforcmg Units, and as may be aut‘mru.ed by the Director-General of the
Antitrust Department; ] '

(d) make payments for the training and educztic1 0 mombers of staff of the Antitrust
Department for efficiency, within and outside Nigenia, on matters relating 10 e exercise
of the funcuons of the Department under this Act. '

(e) bc accountable to the Antitrust Deparunen: for all gy nics received for the purposes
of the Antitrust Dcpartment; ’
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(f) cffeet he payment of amounts realized hy the Judgment Enforcing Unit. from the
sale of anv ceized or forfeited property, goods, preducts, stocks and shares, assets of
any enterprise. etc. in accordance with a court judgment, ruling or injunction, to the
Minister of the Government of the Federation responsible for matters relating to finance,
after making all necessary deductions from any suc amount of the expenses incurred

by the Judgment Enforcing Unit in the pcrf()fmance of its duties under this Schedule,
and any other dmounts wh1ch thc Dlrector General ‘with the approval of the lester

may authorize; and

- {g)be genﬂraily responsible for the preparatig)n and payment of all moneys approved
by the Director-General for the purposes of the Antitrust Department.

_ EXPLANATORY NOTE |
This Bill secks 1o ensure the maintenance of competition among business enterprises
operating in the Irederation, 1o protect economic freedom and opportunity and promote
free market competition, which provides consumers with the benefits of jower prices,
greater choice and better quahty products and service, and affords varied busmesses with
an opportunity to compete on price and quality on a level- playmg field, in an environment
unhampered by anti-competitive restraints, monopolies, cartels, conspiracics, etc.

Furthermore, this proposed Act seeks to attain the foregoing objectives through the
establishment of a semi-autonomous Antitrust Department in the Ministry of Justice,
which Department shall have responsibility for enforcing the antitrust provisions contained
therein through conducting investigations on alleged contravention, bringing charges against

offenders, prosecuting violators, carrying on negotiations and generally enforcing the

final judgments issued by a court of competent jurisdiction.



